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OBILIAA XAPAKTEPUCTHUKA PABOTHBI

Axmyanvnocmep ouccepmayuoHHOU padoomot o0ycIioBiIeHa
HEOOXOJMMOCTBIO KOMIUIEKCHOTO TEOpPETHUKO-IIPAaBOBOTO OCMBICIIEHUSI MecCTa
(opMaIbHO-IOPUINYECKUX HCTOUYHUKOB IPaBa B PETYJIMPOBAHUU OOLIECTBEHHBIX
OTHOILIEHUH B COBPEMEHHOM KBIPTBI3CKOM 0O1IecTBe. B ycnoBusax riodanusanuu
Kpyr JETEPMHMHAHT, OKa3blBAIOIIUMX BIUSHUE Ha 3()(PEKTUBHOCTH MPABOBOTO
pEeryJIMpOBaHMs], 3HAYUTEIBHO PACIIMPUIICS, B CBSI3M C YEM ONPENCIICHUE POJIH
KOKJIOTO U3 COLMAIBHBIX pPEryJIsSTOPOB B MNPEeoOpa3oBaHUU TOCYAAPCTBEHHO-
npaBoBoil cuctembl Keipreisckoii PecrnyOnuky BbICTyHaeT Kak YCIOBUE €ro
PE3YIABTaTUBHOTO OCYILIECTBIICHHUS.

B Hacrosmee Bpemss mnpaBoBas cucreMa Keipreisckoir PecnyOnuku
MIEPEKUBAET IIPOLIECC CTAHOBIIEHUS, HAIIPABICHHOTO Ha YAOBIETBOPEHUE UHTEPECOB
COBPEMEHHBIX OOLIECTBA, TOCyJapCcTBa M JIMUHOCTH, KOTOpbIE B CHIIy CBOEH
COLIMAJbHOM 3HAYMMOCTH JOJDKHBI OBITh YpEryJupoBaHbl IpaBoM. YeTko
ONPEIEIICHHAsT CUCTEMa WCTOYHUKOB IIPABOBBIX IPEANUCAHUA WUIPAeT B HTOM
npolecce KIYeByI0 poib. [loaToMy co3naHue HOpMAaTHBHOW NpaBOBOM 0asbl,
00ecreunBarOIeH yCTONUNBOE NOCTYIATENbHOE Pa3BUTUE TOCYIapCTBA, BBICTYIAET
KAaK IPUOPUTETHOE HAIIPABICHUE PAa3BUTUA I'OCYAAPCTBEHHO-IIPABOBOM CUCTEMBI
coBpeMeHHOro KeIprei3crana.

HccnenoBanne  oopuaudeckodl  mpupoisl  (HOpMabHO-IOPUIUYECKUX
VMCTOYHUKOB IIpaBa, ONpPENEJICHUE KPUTEpUEB UX Kiaccu(UKaluu, BHIIOB,
IPUHIIMIIOB TIOCTPOEHUS CHUCTEMBbl NPABOBBIX aAKTOB OyAeT CHOCOOCTBOBATh
COBEPILIEHCTBOBAHUIO IIPAaBOTBOPYECKOU, IIPABOIIPUMEHHUTENBHOM U
IIPABOMHTEPIIPETALIMOHHON IESITENBHOCTH FOCYTApCTBEHHBIX OPTraHOB U CO3IAHUIO
€IUHOTO IPABOBOIO IPOCTPAHCTBA, AETEPMUHHUPOBAHHOTO HMHTETPALIMOHHBIMHU U
KOHBEPICHIIMOHHBIMHU IPOLECCAMM, XAPAKTEPU3YIOIIUMHU Pa3BUTUE TIOCYINApCTB
EBpa3suiickoro Coro3a.

BrisiBnenue ponu u Mecta (HopMagbHO-IOPUANYECKUX MCTOYHUKOB IpaBa B
npaBoBoii cucreme Keipreizckoit PecryOnuku nmeer:

— TEOPETUKO-METOJ0JIOTUYECKOE 3HAYEHHE, O0YCIOBIEHHOE MOTPEOHOCTHIO
TEOPETUYECKOW  IOPUCHPYAECHUMM B  HOBBIX  JOKTPUHAJIBHBIX  MOAXOAAX,
OTPAKAIOLIUX COBPEMEHHBIM YPOBEHb 3HAaHMM O MEXaHW3Max IPaBOBOIO
peryaupoBaHusi OOILECTBEHHBIX OTHOLIEHWH B COBPEMEHHOM TOCYAAapCTBE,
pa3BUBAIOIIEMCS B  YCJIOBHUSIX TIJIOOQIM3allMM W CTPEMJICHUU COXPAHUTH
HAIlMOHANbHYIO UIAECHTUYHOCTh; O CUCTEME MCTOYHMKOB IpaBa U 3((HEKTUBHOCTH
BO3JICUCTBUS 3aKPETUICHHBIX B HUX MPABOBBIX MPEANUCAHUN HAa OOUIECTBEHHBIE
OTHOILICHHS;

— IIPAKTHYECKOE 3HAYECHHUE, CBSI3aHHOE C KAYECTBEHHOW HEOJHOPOJHOCTHIO
IIPABOIIPUMEHUTENIBHON  JESATEIBHOCTH, KOTOpas aKTyaIM3UpPyeT BOIPOCHI,
Kacalolluecss MPaBOTBOPYECTBA M TOJIKOBAHMSA INPAaBOBBIX HOpPM, U Tpedyer
ONpENENICHUs] MapagurMbl HMCTOYHUMKOB HAalMOHAJIbHOIrO Ipasa KeIpreizckon
PecnyOnuku, mo3Bossitonied  oOecreyuTh — pe3yJbTaTUBHOE — YIOPSIOYEHUE
IIPABOBBIX AKTOB, CHCTEMATU3aLMI0 UCTOYHUKOB 3aKOHOAATEIbCTBA U BBISBICHUE

BCPTHKAJIBHBIX U TOPU30OHTAJIbHBIX CBsI3EH MCKAY HHMU,
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— COUHAIBHO-TIOJIUTAYECKOE 3HAYEHHUE, JIETEPMUHUPOBAHHOE
HEOOXOJMMOCTBIO PpEIIEHUs KOMIUIEKCa BOMPOCOB OOECMEYEHUsI MOJUTUKO-
MIPaBOBBIX MPOIECCOB B OOIIECTBE, KACAIOIIUXCS YYacCTHsSl Pa3IMYHBIX CyOBHEKTOB
npaBa B 00€CIeUeHUN 3aKOHHOCTH U MPaBONOPSIKA.

HaydHoe ocwpbicieHre CTPYKTYpHO-(YHKIMOHAIBHBIX CBOWCTB IPaBOBOM
CUCTEMBI M €€ OTIEIbHBIX COCTABIIOUINX, B YHCIO KOTOPBIX BXOASAT UCTOUYHHKU
npaBa, TpeOyeT KOMIUIEKCHOTO MCCIIEA0BAHMS, KOTOPOE JOJIKHO CIOCOOCTBOBATH
BBISIBJICHUIO HANPAaBICHUHM TOCYAapPCTBEHHO-IIPABOBOTO PA3BUTHUSL CYBEPEHHOIO
KsIpreiscrana.

CBa3b TeMbl JHCCEPTALMU C KPYNHBIMH HAYYHBIMH NPOrpamMMamMu M
OCHOBHBIMHM HAYYHO-HCCJIeI0BATEILCKUMH padoTramMu. /[aHHOE HccilegoBaHUE
SBJISIETCS UHUIIUATUBHBIM.

Hean u 3apaun ucciaenoBanms. Llenb nuccepraiimoHHON pabOTHI COCTOUT B
XapaKTepUCTUKE (POPMaNTBHO-IOPUIUYECKUX HCTOYHHKOB TMpaBa KaK BayKHEUIEH
COCTaBJISIIOIIECH MapaJurMbl HAIMOHAJIIBHOW MPAaBOBOM CUCTEMBI U JI€TEPMHUHAHTHI
MO/JICpHU3ALUU roCy1apCTBEHHO-IIPABOBOM OpraHHu3aluu KsIpreizckoit
PecnyOnuku.

JlocTrkeHUE MOCTABICHHOM LEJHU NPEAONPENACIUIO PEIICHUE CIEAYIOLIINX
MCCIIEIOBATEIIbCKUX 3a/1a4:

Jlist noctrkeHuss 0003HAYEHHOM 1€ TUCCEPTAHTOM OBLIU MOCTaBJICHBI U
PEIICHBI CICAYIOIIME 3a4aUM:

— BBISIBUTH OCHOBHBIE ATalbl HBOJIOLNMHU MPEICTABICHUNA 00 HCTOYHUKE
MpaBa B UICTOPUU MTPABOBOM MBICIIH;

— ONPENEIIUTh OCHOBHBIE MOAXOJbI K OLIEHKE POJIM M MECTa MCTOYHHUKOB
MpaBa B YCJIOBUAX IUIIOpPAIW3Ma MPAaBOINOHUMAHHSI B COBPEMEHHOW HOPUIMYECKOU
HAYKE;

—HAa OCHOBE CHCTEMHOIO aHAJIW3a BBIABUTH OCHOBHBIC TEHACHLUU U
MEPCIEKTUBBI Pa3BUTHs (HOPMATBHO-IOPUINIECKUX UCTOUYHUKOB MpaBa B CUCTEME
COIIMAJIBHOTO PETYJIMPOBAHUS COBPEMEHHOTO O0IIECTBA.

— ONpPENENIUTh MPU3HAKKM HOPMATUBHOTO IPABOBOTO aKTa KaK MCTOYHUKA
COBPEMEHHOI'O KBIPI'BI3CKOTO MPABa;

— OXapaKTepU30BaThb MECTO IPABOBOTO OObIYas B CHUCTEME COIMATBHBIX
PETYIATOPOB KBIPTHI3CKOTO OOIIECTRA,;

— ONPENICNIUTh TEPCHEKTUBBI PA3BUTHUS IOPUIAYECKOrO0 MPELEAEHTAa Kak
GbopMBI  3aKperyieHus] TMPaBOBBIX MNPEANUCAHUNH COBPEMEHHOI'O KBIPTBI3CKOTO
MpaBa,

— BBISIBUTh OTJIMUMUTENIBHBIE YE€PThl HOPMATHUBHOI'O JIOTOBOpPA KaK BHEIIHEH
dhopMbI OOBEKTUBU3AIIUY TIPABA.

HayuyHasi HOBM3HA IMCCEPTANMOHHON PAadOTHI, SBIAIONMICHCS ETOCTHBIM
MOHOTpaUYECKUM HCCICIOBAHUEM, COCTOWT B ONpPENCICHUU aTPUOYTHUBHBIX
XapaKTEPUCTHK (POPMaTHLHO-IOPUINYECKIX HCTOYHUKOB TpaBa KaK Ba)KHEHIIEH
COCTAaBJISIFOLIEN MapagurMbl HAIMOHAIBHOM MPAaBOBOW CHUCTEMBI M JETEPMUHAHTHI
MOJIEPHU3ALIUU roCy1apCTBEHHO-ITPABOBOM OpraHu3anuu Keipreisckoii
PecnyOnuku. B nuccepranuu:



— OIPEIEIEHbl OCHOBHBIE 3TAllbl CTAHOBJICHHUSI U PA3BUTHS MPEACTABICHUIA
00 MCTOYHHUKE TpaBa ¥ BUAAX UCTOYHUKOB MPAaBa;

— BBISIBJICHBI OCHOBHBIE IOJIXO/IbI K OLICHKE POJIM U MECTA NCTOYHUKOB IIpaBa
B KOHTEKCTE TPAJULIMOHHOTO U UHTETPATUBHOIO MOJX0/I0B K TOHUMAaHHUIO [TPaBa;

— c/IeJlaH BBIBOJ| O BEAYLIEH POJM IMpaBa B PEryJupOBaHUU OOIIECTBEHHBIX
OTHOUIIEHUI B COBPEMEHHOM KBIPTBI3CKOM OOIIIECTBE M O 3aKPETICHUH MPABOBBIX
npeanucaHuii B GopMax HOPMATUBHOI'O MPABOBOTO aKTa, MPaBOBOrO0 OObIYas U
HOPMATHUBHOTO JIOTOBOPA;

— BBISIBJICHBl TNPU3HAKHM HOPMATHBHOIO IPABOBOIO AaKTa KaK HCTOYHHKA
COBPEMEHHOTO KBIPTBI3CKOIO MTPaBa;

— ONPEJEICHO MECTO IMPaBOBOr0 OObMYAs B CUCTEME COLMAIBHBIX
PEryJIATOPOB KBIPTHI3CKOTO OOIIECTBA B YCIOBHUSAX TI00ANM3aIMM U COXPaHEHUS
HallMOHAIBHOW UJIEHTUYHOCTH;

— OIpPEENICHBI NIEPCIEKTUBBI MCIOJIb30BAHMS IOPUINUYECKOTO MTPELEACHTA B
KOHCTPYHPOBAHUU IIPABOBOM JIEHCTBUTEIBHOCTH COBpeMEeHHOro KpIprei3crana;

— BBISIBJICHBI OTJIMYUTENBHBIE YEPThl HOPMATUBHOTO JI0TOBOPa KaK BHELIHEH
dhopMbI 00BEKTUBU3AIIUY TTPABA.

IIpakTH4Yeckass 3HAYUMOCTh HMCCJICAOBAHUS OIPENEIACTCA TEM, YTO €ro
pe3ysibTaThl MOTYT OBITh HCIIOJNB30BaHbI: a) B HAYYHO-HCCIIEIOBATEIbCKOM
NESATEIIbHOCTH, CBSI3aHHOW C  aHaJM30M  COLMOIOPHUINYECKOrO0  (EeHOMEHa
«UCTOYHUK IIpaBa», W3YyYEHUEM IIPAaBOBOM CHCTEMBI TOCYAApCTBA B YCIOBHSX
ro0anu3aluy, UCCIEIOBAHUEM TEOPETUKO-TIPABOBBIX ACIHEKTOB (POPMHUPOBAHUS
cUCTEMBI 3akoHojarenbcTBa Kbipreizckoir PecnyOnuku; 0) B mpaBOTBOPYECKOM
NesATEeIbHOCTH, HAIIPABJIEHHON Ha COBEPLIEHCTBOBAHUE MEXAHMU3MOB 3aKpEILICHUS
NPaBOBBIX NPEANHUCAHMM B pa3IWyHBIX (opmax, OTpPaXalolUX MNPOLECC
OOBEKTHBAIlMU TPaBa; Ha COBEPIICHCTBOBAHUE JEATEIBHOCTH 3aKOHOJATEIbHBIX
opraHoB  Ksipreisckoit  PecnyOnuku; B) B~ 00pa3oBaTebHOM  MPOIIECCE
OpraHu3alMii BbICHIETO OOpa30BaHMs MPHU MpenoAaBaHuM JucHUIUIMH «Teopus
rocynapctBa M npasa», «®Dunocopus mpasa», «KOHCTUTYIMOHHOE ™paBO
Koipreizckoit  Pecriyonukuy, «Ucrtopusi rocymapctBa u mpaBa  KeIprei3ckoi
PecniyOmukmy.

OcCHOBHBIE I10JIOKEHUS JUCCEPTALMH, BBIHOCMMbIE HA 3aLIUTY:

1. [IpenyioxkeH yHUBEpPCAIBbHBIA MOAXOJ, MO3BOJSIONIMI  MPEOJOJIETh
TEOPETUKO-METOO0JIOTUYECKHE PA3HOIIACHUS B KOHLENIUSIX (OPM M MCTOYHUKOB
[IpaBa, Ha OCHOBAHUU KOTOPOI'O KIIFOYEBOW TEOPETUKO-IIPABOBOM KAaTErOpUEH B
npeaMeTHOM  cdepe  uccrnegoBaHUS  BBICTYNMAET MOHATHE  «(OpMabHO-
IOPUIUYECKUN UCTOYHMK MTPaBay, MOl KOTOPBIM MPECTABISETCS LeIeco00pa3HbIM
MOHUMATh OPUIMaTbHbIE (DOPMBI BHEIIIHETO BBIPAXKEHUS MPaBa.

2. KoHuenrtyanu3upoBaHa 3HAYMMOCTb HCTOYHUKOB IpaBa B KOHTEKCTE
IUTIOpAJIN3Ma MOIX0/10B K IPABOIIOHUMAHUIO B COBPEMEHHON FOPUINYECKON HayKe.
ABTOp HCXOJTUT U3 TOTrO, YTO JII00Ask TEOPUs €CTECTBEHHOTO IMpaBa Mperoaraet
HAJIMYUE TIO3UTUBHOIO MpaBa: COLMAIbHBIE HOPMBI TPUOOPETAIOT ONPEEIIEHHOCTD
U IOPUAMYECKOE 3HAYeHHE, KOrJa OOBEKTHUBUPYIOTCS B HOPMATHBHBIX aKTax,
OObIUasiX, CyIEOHBIX PEIICHUSAX, BBICTYNAIOMUX MOMJUHHBIMA HCTOYHHUKAMU

mpaBa B (pOpMaJILHOM CMBICTIE CIIOBA. B KOHTEKCTE COMMOIOTUYECKON KOHIIETIITUN
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NPABOMOHUMAHMUS HCTOYHHKOM IIpaBa BBICTYMAIOT OOIIECTBEHHBIE OTHOIICHUS,
HYKJAIOIIHUECS ~ OXPaHUTEJIBHO-PETYJISITABHOM  BO3JEUCTBUM  CO  CTOPOHBI
rocyapcTBa U SIBIISIFOIIMECS MaTepUalbHBIM OCHOBaHHMEM (POPMajIbHOIO IpPaBa.
[TpusHaBass NOMUHHMPYIOIIYIO POJb YeJIOBEYeCKOro (aktopa B (OpMHUPOBAHUU
MCTOYHMKA MpaBa C MO3ULUHU MOCTKIACCUUECKOr0 MPaBONOHUMAaHUsS, HEOOXOAUMO
YUUTHIBaTh U POJb B (POPMUPOBAHUU IIPABOBOM JEHCTBUTEIBHOCTU T'OCYJIApCTBa,
paccmarpuBas €ro Kak cyObeKkTa, MpoayLHpyromero mnpaso. Mcrounuku mnpasa
BBICTYNAIOT (POpMON OOBEKTHBAIIMM MPABOBBIX HOPM, U3 KOTOPHIX YYaCTHHKHU
COLIMAJIbHBIX OTHOILIEHUI HA MPaKTUKE YepraroT o0s3aTeNbHbIe ISl HUX MpaBuUia
MOBEAECHUS, pacCMaTpUBasi UX KaKk KPUTEPUH MPABOMEPHOCTH MOBEICHUS K OCHOBY
IPaBONPUMEHHUTEIBHON AESITENbHOCTH.

3. O60cHOBaH BBIBOJ O TOM, YTO YTOOBI CTaTh PEAIbHOCTHIO MPABO JOJHKHO
MOJIYYUTh BHEIIHEE BbIpakeHne. HopMbl MOTYT ObITh MPU3HAHBI IOPUANYECKUMU,
€ClId OHHU 3aKperieHbl B O(QUIHUAIbHO MPU3HAHHBIX IOCYJapCTBOM HCTOYHHKAX
npaBa. IIpaBo uMeeT OTIMYUTENBHBIE OT HWHBIX COLMAJIBHBIX PETYJSATOPOB
XapaKTepUCTUKH,  Mpexae  Bcero  —  oOmieo0s3aTenbHBIN  XapakTep,
obecnieunBaeMblii rocynapcTBoM. OOIIe00513aTeNbHOCTh JENIAET COLMAIBHYIO
HOpMY IIPaBOM, a TOCYJIapCTBO ONpPEAEIIAET BHEIIHIOW (GOpMY €€ 3aKpEeIICHHUS.

4. lokazaHo, 4YTO (HOpMabHO-IOPUIUYECKUMH HCTOYHUKAMU TIpaBa B
npaBoBoi cucteme KbIpreizckoil PecryOiauky BBICTYNAIOT JIMIIB HOCUTEIN HOPM
NO3UTUBHOrO TmpaBa. DopmanbHO-IOPUINYECKUMHU HUCTOYHHUKAMHU IpaBa MOTYT
paccMaTpuBaThes ouIMabHO NpU3HaHHbIE B KbIpreizckoil PecnyOiuke ocoObie
(GopMbl BBIpaKEHUS W 3aKPEIJICHUST HOPM KakK IPUKA30B CYBEpPEHA, KOTOPHIM
IPUAAHBI YEPThI 00IE0053aTEIBHOCTH U TAPAHTUPOBAHHOCTH.

Cucrema (bopMalIbHO-IOPUANYECKUX HMCTOYHHUKOB COBPEMEHHOTO
KBIPTBI3CKOTO TpaBa BKJIOYAET B KAyeCTBE B3aUMOCBS3aHHBIX CTPYKTYpPHO-
(GyHKIMOHATIBHBIX 3JIEMEHTOB TIPABOBOM OObIYail, HOPMATUBHBIA JOTOBOpP H
HOpPMAaTUBHBIM NIPaBOBOM akT. OCHOBaHMS [yl MPU3HAHUS CYIAeOHOTO MpereieHTa
U IOpUANYECKON JOKTPUHBI B KaueCcTBE (POPMaJIbHBIX HCTOYHUKOB HAIlMOHAIBHOTO
npasa B KbIprel3cTraHe OTCyTCTBYIOT.

OcHoBHBIM KpuTepueM JuddepeHanuy HCTOYHUKOB, 3aKPEIUISIONINX
IIPABOBbIE MPEANUCAHUS, ABISETCS COCO0 BBIPAKEHUS TOCYJaPCTBEHHO-BIACTHBIX
ykazanuil. Opuaudeckass 3HaYUMOCTh (Cuja) BBICTYNIA€T OCHOBOM  JJIA
BHYTpPEHHEl  cucTteMatu3aluu  (QOpPMAIbHBIX  MCTOYHMKOB  COBPEMEHHOIO
KBIPTBI3CKOTO MpaBa.

5. OmnpefeneHo, 4To OCHOBHOW (POPMOI KBIPrbI3CKOIO IpaBa SIBIIAETCS
HOPMATHUBHBIA MPABOBOM aKT, KOTOPBIM MPEACTABISIET COOOM TEKCT, colep Kaliuii
uH(pOpPMAIMI0O O JOJDKHOM MOBEACHUU TpaxaaH Ha Tepputopuu Keipreizckoi
Pecny6iinku. COBOKYNMHOCTh HOPMATHUBHBIX AKTOB, JEHCTBYIOIIMX B Mpeiesiax
rocyapcTBeHHoOU ropucaukiuu Keipreisckoit PecriyOnuku, oOpa3yeT cuctemy ee
HAllMOHAJIBHOTO 3aKoHojAarenbcTBa. [IpemioxkeHa aBTOpcKas XapaKTEpUCTHKA
HOPMATHBHOI'O IPAaBOBOI'O aKTa KakK pe3ysibTara AESTEIbHOCTH CIEUUaJIbHBIX
rOCy/lapCTBEHHBIX ~ OpPraHoB IO  CO3JaHUI0  O(PUIMAIBLHOTO  JOKYMEHTA,
COJIEp>KaIlero IMpaBuiia MOBeNEHUs OOOOIIEHHOTO XapakTepa, MPUHHMAaeMoro B

YCTAHOBJICHHOM 3aKOHOM IOpsAKE, HUMCIOLICTO IOPHUANYICCKYTO cuiy,
6



perynupyromiero oOuiecTBeHHble OTHomeHus: B Ksipreisckoit  Pecmy6nuke,
OCYLIECTBJISIOLIETO PEryJIsATUBHO-OXPaHUTEIBHOE BO3JICHCTBHE Ha
HENEepCOHO(PUIIMPOBAHHBIN KPYT CYObEKTOB.

6. Ilpu KOHKpeTH3alMKU CYHIIHOCTH HETUIMUYHBIX (POPMaTbHO-IOPUINYECKUX
UCTOYHUKOB TmpaBa KeIpreizckoil PecnyOnuku ompeneneHo MecTo IPaBOBOIO
oOplyasi B cucreMe (opMaibHO-IOPUANYECKUX HCTOUYHUKOB MpaBa KbIprei3ckoil
PecniyOnuku. BeisiBiieHO, 4TO TTpaBOBOM 00bIYail KaK MCTOYHHK IIpaBa B IIPaBOBOM
cucreme Keipreizckoit PecnyOnmuku mposiBiseTcs B pa3iMyHbBIX (opmax: Kak
oObI4uail 1e710BOro 000poTa, KaKk HAIllMOHAIbHBIE TPAAUIIMU, 00bIYan U OOPSIIbIL.

7. OnpeneneHo, 4YTO HOPMATHUBHBIA JIOTOBOpP KAk MCTOYHUK IIpaBa
NPEACTABIET COOOW COrjlalleHue OO0 YCTAHOBJIEHUM HOBBIX MPABOBBIX HOPM,
COCTOSIBILIEECS  BCIICICTBUE JIOCTHKEHHMS B OTHX LENSAX €IWHOIO MHEHMS
HECKOJIBKHX CYOBEKTOB, OOJaJarolMX MPaBOTBOPUYECKUMHU TOTHOMOYHUSIMHU.
BreisiBneno, uro mnpusHaHHble Keipreickoid PecnyOnukoil  MexayHapoJHO-
IIPABOBbIE AKThI, OOUIETPU3HAHHBIE TIPUHLIUIIBI U HOPMbI MEXIyHapOAHOIO IpaBa,
MeXayHapoaHble noroBopbl Keipreisckoit PecnyOmuku, noroBopsl B cepe
MYHHUIIMIIAJIBHOTO YMPABICHUS, MEXAY MYHULUNAIbHBIMU OOpa30BaHUSIMH, II0
JEJIETUPOBAHUIO IIOJTHOMOYMM HMMEIOT BaXXHOE 3HAYCHUE U1 PETYIMPOBAHUsA
oO11ecTBeHHbIX OTHOIIEHUH B KbIprei3crane.

OCHOBHOE MECTO B CHCTEME HOPMATHBHBIX OTOBOPOB KaK HCTOYHHKOB
npaBa Keipreizckoit PecnyOnuMku  3aHUMAlOT  MEXAYHAapOIHBIE JOTOBOPBI.
[Tpuznannubie Kbipreizckoil PecnyOnumkod MeXIyHapOIHBIE IPABOBBIE aKTHI,
OyJy4yud COCTaBHOH 4YacCThbIO €ro MpPaBOBOM CHUCTEMBI CIENYET paccMaTpuBaTh B
KA4eCTBE HETPAJUIMOHHBIX, MPOU3BOJHBIX HCTOYHHUKOB IIpaBa, HCIIOJIb30BaHUE
KOTOPBIX B  Ka4eCTBE CPEACTB  MPABOBOTO  PETYJIHPOBAHUS  JTOJHKHO
OCYILLECTBIISITECA B CTPOIOM COOTBETCTBUM C JIEWCTBYIOIIMM KBIPIBI3CKUM
3aKOHOAATEIbCTBOM. B  HMepapxXxuyeckol CHUCTEME€ MCTOYHMKOB IpaBa JTHU
VMCTOYHUKU 3aHMMAIOT HWKECTOSIIEE [0 OTHOLIECHUIO K BHYTPUIOCYAAPCTBEHHBIM
HOPMAaTUBHBIM IIPABOBBIM aKTaM IIOJIOKEHUE U 32 OCHOBY UX PEAIU3ALUU JOJDKEH
ObITh B3AT NPUHLHUII HENPOTHUBOPEUMS 3aKPEIUICHHBIX B HHUX TOJOXKEHUIM
TpeOOBaHUAM M MPUHIUIIAM BHYTPUKBIPTBI3CKOIO 3aKOHO/1aTEIbCTBA.

JIns npusHaHus MCTOYHMKaMM IpaBa KeIpreiscrana MeXIyHapOIHBIX
JIOTOBOPOB HEOOXOAUMBI JIBa YCIIOBUSI:

— npusHanue ux Keipreizckoit PecryOnukoit;

— cooTBeTcTBHE MX NosiokeHnil Konctutyuuu Keipreizckoit PecriyOnuku.

Pe3ynbTaThl nccaen0BaHus MO3BOJISIOT NOJIAraTh, YTO B YCIOBUAX YCUJICHUS
3HAQYEHUS M POJIM JOTOBOPHOIO PETYJIMPOBAHUS CTATyC HOPMATHMBHOIO JI0IOBOpA
MOCTENEHHO OyJeT TMOBBIIIATHCS, 3HAYEHHME HOPMATHUBHOTO JIOrOBOpa Kak
HMCTOYHUKA MpaBa OyJIeT pacTH.

JInyHblil BKIAA couckareas. HayuHbie pesynpTaThl AMCCEPTALIMOHHOIO
VCCIICOBAHUS MOJy4YEHBl JIMYHO ABTOPOM; IIOJIOKEHUS, BBIHOCUMBIC Ha 3aILHUTY,
pa3paboTaHbl IUCCEPTAHTOM €IUHOIUYHO.

Anpobanus pe3yJbTaTOB AUCCEPTALMOHHOIO HCCJIeI0BAHMS.
Juccepraiys BHIOTHEHA U 00CYXAeHA Ha Kadeape TEeOpuu rocyaapcTBa U mpana

Cankrt-IlerepOyprckoro ynusepcurera MB/] Poccun.
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OCHOBHBIE MOJOXEHHUSI M BBIBOJABI JIUCCEPTALMOHHOIO HCCIEAOBaHUS
UCCIIENOBAaTENIEM  JOKJIAIbIBAJUCh HAa  MEXKIYHApOJHBIX, BCEPOCCUNCKUX,
pecnyOMKaHCKUX, MEXBY30BCKMX HAyYHO TEOPETUYECKUX U MPAKTUUYECKUX
koH(pepenuusax: «[Ipobrembr mnpaBa B coBpemeHHod Poccum»  (CaHkT-
[TerepOyprckuii  moiauTeXHUYECKH  yHuBepcuter, 23 ampens 2012 r1.);
«CoOmoieHne  MEeXIYHAapOJHBIX  CTaHJAPTOB  JIEMOKPATUYECKUX  BBIOOPOB:
npobnemsl U nepcrnektuBb». (CIIO., Tlapnamentckuit nentp MIIA CHI, 7
nekaopst 2012 r.); «[IpaBooxpaHuTenbHas AESTEIbHOCTh OPraHOB BHYTPEHHUX JIE]T
Poccunm B KOHTEKCTE COBPEMEHHBIX HAay4YHBIX uccienoBaHuin» (CaHKT-
[TerepOyprckuit yausepcurer MBI Poccun, 26 anpens 2012 r.) u ap.

IlotHOTa oOTpa:keHHs Pe3yJbTATOB [JUCCEPTALMH B IyOJIMKALMAX.
Pe3ynpTaThl HACTOSIIIETO UCCIEAOBAHMS HAIUIA CBOE OTPAYKEHUE B TPUALIATH TPEX
HAy4YHBIX CTaThsX, OMYOJMKOBAaHHBIX B )KypHanax, pekoMeHaoBaHHbIX BAK KP u
B MHBIX HAYYHBIX U3IAHUSX.

Crpykrypa m 00bem auccepramum. Jlyuccepranys BBIIIOJIHEHA COTJIACHO
COOTBETCTBYIOIIUM  TpeOoBaHUsAM, npeabsaBiasiembiM  BAK  Ksipreizckoit
PecnyOnuku. Ee crpykrypa ompezensercss LeIsMU U 3ajjayaMd HCCIEAOBAHUS U
COCTOMT U3 BBEJICHUS, JABYX IJIaB, BKJIIOUAIOLIUX B CEOsl IIECTh Pa3/IesiOB, BEIBOJIOB
Y IPAKTUYECKUX PEKOMEHIALNM, a TAK)KE CIIMCKA UCIOJIb30BAHHBIX NICTOYHUKOB.

OCHOBHOE COAEP XAHUE PABOTDBI

Bo BBegeHMH OOOCHOBBIBAE€TCS  AKTyaJIbHOCTh  BBIOPAHHOW  TEMBI
MCCJIEIOBAHMSI, OCBEIIAETCS CTENEHD €€ pa3padOTaHHOCTH, ONPEAEISIIOTCS O0BEKT,
IpeaMeT, Lelb, 3aJayd, METOJOJIOTHYecKas M TEOpeTHYecKass OCHOBBI
WCCJIEIOBAHMS, XapaKTEPU3YIOTCS HCTOYHHMKOBas 0as3a JauccepTanuu, Hay4yHas
HOBHU3HA HCCIIEOBaHUS, (OPMYITUPYIOTCSI OCHOBHBIE TIOJIOKEHUS, BRIHOCUMbIE Ha
3amuTy, O0O3HAuYaeTCs TeopeTHdecKas M MpaKTUYecKas 3HAYUMOCTb PaloTHl,
IPUBOJATCS CBEJEHUSI 00 ampoOanuu pe3ysbTaTOB HCCIENOBAaHUS U CTPYKType
JICCEPTALIMH.

IHepBas rinasa « MCTOYHMKH NpPaBa KaK COMUOKWPUANYECKUN PeHoMeHn»
MOCBSAIIEHA aHAIM3y IMporecca (OPMUPOBAHUS TPEACTABICHUM 00 HCTOYHHUKE
mpaBa Ha Pa3HBIX JdTamax pa3BUTH TMPABOBOM MBICIH, a TAaKKE€ B KOHTEKCTE
pa3sIMYHBIX  TUIIOB  TPABOTIOHMMAHMS,  CIIOKHBIIUXCS B COBPEMCHHOMU
IOPUANYECKON HayKe.

B nepseom pazoene — «3Jeonw0ouun npedcmasienuii 006 ucmoyHuKe npasa é
UCMOpUU NPAOEoll Mplcauy — AaHa XapaKTEPUCTUKA OCHOBHBIX ATANOB Pa3BUTHS
npejcTaBieHu o0 (eHOMeHe "HCTOYHUK MpaBa" M MOJXOJ0B K PAaCCMOTPEHHIO
MCTOYHHKA MPaBa B COBPEMEHHON IOPUIMUYECKOIN HayKe.

Bo3HukHOBEeHHE ¥ JBOJIONMS TPEACTABICHUM 00 MCTOYHMKAX IpaBa B
JMCCEPTAIMN PACCMOTPEHBI B KOHTEKCTE aHajn3a TeHe3uca npaBa (TeHETHYECKUi,
WM JUAXPOHHBIA TMOJXO0J) W COIMOKYJIBTYPHOW OOYCIOBIIGHHOCTH IIpaBa
(CTpYKTYpHBIH, WM CHHXPOHHBIH IOJXOA) C YYE€TOM TOIO, YTO BBISBJICHUE
reHeTHYeCKnX (MCTOPHYECKHMX) WCTOKOB IIpaBa IMPEHIoJiaracT aHallu3 ero

COIMOKYJIBTYPHON 0OYCIIOBIIGHHOCTH Ha KaXKJIOM dTarle IBOJIIOINH, a IKCIIEKTAIIHSI
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MEXaHU3Ma BOCIIPOM3BOJICTBA IpaBa (TO €CTh, HICTOKH IPaBa B CUHXPOHUYECKOM,
CTPYKTYPHOM aCIIEKTE) 3aBUCUT OT UCTOPUUECKOM ero 00yCIOBIEHHOCTH.

B auccepranuu oTMeueHO, YTO MEpBbIE YIIOMUHAHUA 00 MCTOYHHUKE MpaBa
obuTn crenanbl B JIpeBHem Pume. Tut JIuBuit B cBoeit «PUMCKO# HCTOpUNY Ha3Ba
3akoHbl XII TaOaUI] «UCTOYHMKOM BCEro MNyOJWYHOTO M YAaCTHOTO IpaBay,
CTPEMsSICh MOJYEPKHYTh, YTO 3TH 3aKOHBI MPEICTaBIIsIM cOOOM OCHOBY, Ha 0ase
KOTOPOM CIOXKHWJIOCh COBPEMEHHOE €My puMcKoe mpaBo. C TeX mop NOHATHE
"HCTOYHMK TIpaBa’, XapaKTEepU3yIollee IPUYMHY BO3HUKHOBEHHS IPAaBOBOIO
ABJICHHSI,  3aKpEIUBIIOIIEEe  NPEICTaBIE€HHWs O  HOpMax  IpaBa WU
CaHKI[MOHUPOBAHUU MTPUMEHEHUSI HEMMCAHBIX HOPM IpaBa, CTAIO I[EHTPAIbHBIM B
TEOPETUYECKOU FOPUCTIPYICHIINH.

B pasButum mpencrtaBieHuil 00 MCTOYHWUKE TpaBa BBHIACICHBI OCHOBHBIC
JTaIbI:

— ¢hopMHpOBaHUE TPEACTABICHUA 00 HMCTOYHMKAX IMpaBa B AHTHUYHOH H
CPEIHEBEKOBOM MOJIUTUKO-TTPABOBOW MBICIIH;

— XapaKTepuCTUKa MCTOYHUKOB IpaBa B paborax uccienoBareneii Hosoro
BPEMEHU B YCJIOBUSIX (DOPMUPOBAHUS KIACCUUECKUX THIIOB MPABOMIOHUMAHUS;

— pa3BUTHE TPEACTaBICHU 00 HCTOYHMKAX TMpaBa B  YCIOBHSX
dbopMHpOBaHUS MHOXECTBEHHOCTH IMOAXOJ0B K MOHMMaHUIO npaBa B Hogelimiee
BpEMS.

Ucropuorpaduueckuii AHAJIN3 JIACCEPTANUOHHOMN poOJIeMbl
CBUJETENBCTBYET O TOM, YTO BaXKHBIM BKJaJ B Pa3BUTHE MPEACTABICHUN 00
MCTOYHHKE MPaBa BHECIIH:

— 1opucThl XIX — Hayana XX B., 0OpaTUBIINE BHUMAaHUE Ha MHOTO0Opas3ue
COIIMAILHBIX PETYJSTOPOB OOLIECTBEHHBIX OTHOIMICHUN U MECTO Pa3IudHbIX (opMm
npaBa cpenu Hux (H. M. KopkynoB, H.JI. droBepnya, B. C. ComnoBbes,
b. A. KuctakoBckui, I1. . Hosroponaues, JI. . IleTpaxuukuid,
N. A. TlokpoBckuii, E. H. Tpy06euxoii, B. M. XBocTOB, H. E. Yuxos,
b. H. Yuuepun,  W. B. Muxaiinosckuii, WM. A. [lokpoBckuii,  U. A. UnbuH,
H. A. I'peneckyn u ap.);

—uccnenoBarenu XX B., aKIEHTUPOBABIINE CBOE€ BHUMAaHUE HA U3YUYEHUH
dbopmManbHbBIX WCTOYHUKOB COBETCKOTO rnpasa (H. T'. Anekcanapos,
JI. C. T'anecnuk, C. A.Tomynckuid, H.JL I'panat, IO. W. I'peBnos, C. JI. 3uBc,
O. C. Uodpde, C. ®. Keuekbsin, O. . Jleiict, P. 3. JluBmuu, O.B. MaptsliuH,
W. b. HoBuukuii, E. b. [lamykanuc, JI. M. Coupunonos, M. C. Crporosuy,
M. JI. lapropoackuii, A. ®@. [llebanos, JI. C. ABuy u ap.);

— yUY€Hbl€, OCYIIECTBUBILIME AaHAJIW3 HCTOYHUKOB TIpaBa B YCIOBUAX
iropanu3Ma npaonoHumManus B koHie XX — Hauyane XXI B. (C. C. Anekcees,
B. K. babaeB, M. U. baiitun, B. M. bapanoB, A.b. Benrepos, B. I. 3opbkuH,
B. I1. Kazumupuyk, 1. A. Kepumos, . 1O. KoznuxuH, C. A. Komapos,
B. H. Kynpssues, B. B. Jlazapes, M. H. MapueHnko, C. A. Mypowmiies,
B. C. Hepcecsni, H. C. HuxHuxk, C. B. Ilanenuna, A. B. Ilonskos,
P. A. Pomamos, A. A. Cannos, JI. P. Crokusiines, 1O. A. Tuxomupos,
B. A. Toactuk, b. H. Tonopuun, B. A. UetBepuun, U. JI. Yectnos, B. E. Uupkun

U Ip.) U JaBIIMX PA3BEPHYTYIO XapaKTEPUCTUKY COLMAIBHBIX PETYJATOPOB B
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rocyJlapcTBax, NPUHAJICKAINIMX K pa3ivudHbiM IpaBoBbIM cembsMm (P. laBun,
K. Kodbppe-Cnnnozu, XK. Kapoouse, XK. JI. bepxkens, Kp. Ocakse, XK. Mapuren,
I1. CanneByap, P. Yonkep, 3. CeBepen u ap.).

BrIsiBIEHO, YTO €OMHOrO0 MOAXOJa K MOHMMAHUIO CYIIHOCTHM HCTOYHHKA
npaBa B IOPUJIMYECKOM HAayKe 0 HACTOSIIEr0 BpEeMEHHU He BbIpaboTaHo. B
COBPEMEHHOW TEOPUHU TOCYAApCTBa M IpaBa MCTOYHHK IpaBa PacCMaTpPUBAETCS B
HECKOJIBKAX CMBICJIOBBIX 3HAUEHUSX:

—Kak  OOIIeCTBEHHbIE  OTHOLICHHs,  TpeOymoliue  peryasiTUBHO-
OXPaHUTEIBHOIO BO3JEHCTBUA CO CTOPOHBI TOCyAapcTBa M B CHIIy 3TOrO
00yCIOBIMBAIOIINE NOSIBJICHUE COOTBETCTBYIOIINX MPaBOBBIX HOPM
(MaTepuaIbHbIE UCTOYHUKH ITpaBa — OO BEKTUBUPOBAHHBIC MAaTEPUAIBHBIE YCIOBUS
YKU3HH 00IIECTBa, HHTEPECHI, MOTPEOHOCTH JIFOACH, POPMBI COOCTBEHHOCTH);

— KaK UJIeU, B3IJISIIbl, TEOPUHU B KOTOPBIX OTPAXKAETCS CYIIHOCTh COLUAIIBHO-
MIPAaBOBOIO0 PETYJIMPOBAHUS U KOTOPBIE OKa3bIBAIOT CEPbE3HOE BIIMSIHUE Ha
IPaBOTBOPYECKUI Tpoliece (MaealbHbIe HICTOYHUKU TIpaBa — 00 bEKTUBUPOBAHHbBIC
paBoBas KyJIbTypa, IPAaBOCO3HAHKE, IPABOBAs JOKTPUHA);

— Kak (QopMbl O(PUIIMAIBHOTO BBIPAKEHUS MPEINUCAHUNA MPABOBBIX HOPM
(popManbHO-TOpUANYECKHE UCTOYHHUKHU TpaBa — CHOPMYIUPOBAHHBIC U MPUHSTHIC
B OQUIMATBLHOM TMOPSJAKE MPEANUCAHUS BJIACTHOIO XapakTepa, B KOTOPBIX
3aKPEIUIAIOTCSl 00IIe3HAYMMbIE TIPaBUiIa TOBEACHUS U KOTOphIE 00€CIIeUnBAIOTCS
CUCTEMOU rOCyITapCTBEHHBIX FAPAHTHI U CAHKIIUIA).

OnpeneneHo, 4YTo (OPMAIBHO-IOPUANYECKUE HCTOYHMKMA TpaBa B
IOPUIMYECKON JUTEpaType 4YacTo ONpeAessitoT Kak (opmbl mpasa. Ilpu 3tom
BOIIPOC O COOTHOLICHHHM TOHSATHI «UCTOYHUK TMpaBa» U «popMa mpaBay
MPOJIOJKAET OCTABAThCS JTUCKYCCHOHHBIM. CMBICIOBBIM HANOJHEHUEM MOHSATHUS
"HCTOYHMK TpaBa" MOTYT BbICTyHaTh: (opmMa, B KOTOPOUM BBIPAXKEHO IMPABUIIO,
cooOIIaroIee eMy KayecTBa MPABOBOM HOPMBI; €IMHCTBEHHBIN «pe3epByap», B
KoTopoM  TmipeObiBatOoT  ropuamueckue  HopMbl  (C. C. AnekceeB);  ¢opma
yCTaHOBJICHHsSI M BhIpaxkeHus: mpaBoBbix HOpM (C. @. Keuekwsn, /1. A. Kepumos,
H. f1. PazymoBHY); HOpMOTBOpYECKAs JACSITEILHOCTh TOCYIaPCTBA WU PE3YIIbTAThI
stoil  nesrenbHocTH (B. E. Unpkun). Kak mnokazan aHain3 COBPEMEHHOMU
IOPUIUYECKON JTUTEpaTyphl, pa3indus B MOAXOJaX K OMpenesecHuto (hopmanabHO-
IOpUJINYECKUX HCTOYHUKOB IpaBa HE HOCSAT MPUHIUMIIMAIBHOIO XapakTepa:
UCCJIeIOBATENN aKIEHTUPYIOT BHUMaHUe Ha (JOPMUPOBAHUHM TpaBa U (hopmax €ro
ObITHSA, (hOpMaATBHO OO BEKTUBUPOBAHHOW JIEATEILHOCTH TOCY1apCTBA.

Bo emopom pazdene — «Budvl ucmounHuxkoé npaéa 6 KOHmeKcme
PA3IUYHBIX NOOX0008 K NPAGONOHUMAHUIO 6 COBPEMEHHOU 0PUOUUECKOoll
HayKe» — TIPEICTaBIEHbl pE3yJbTaThl TUIIOJIOTU3ALMK HCTOYHUKOB IpaBa,
OCYIIECTBJICHHON ¢ y4eToM (uiocopCKO-MpaBOBOr0 MoAXoAa K MOHUMAHUIO
npaBa.

JluccepTaHT UCXOAMUT U3 TOTO, YTO MCTOYHHUK TpaBa — 3TO OOYCIOBIECHHBIH
XapakTepOM MPABOMOHMMAHHWS  JIAaHHOTO  OOIecTBa  Crmoco0  TIpHU3HAHUS
COIMAJIbHBIX HOPM B KadecTBe 00s3aTenbHBIX. [10/1X0/1bI K M3yUYEHUIO NCTOYHUKOB
npaBa MpeIonpeAessieT MPaBOIMOHUMAHUE, TUIl KOTOPOTO €CTh «OMpeIeJICHHbIN

oOpa3  mpaBa, XapaKTepu3yeMbIi  COBOKYITHOCTBIO  Hamboiee  oOmumx
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TEOPETUUECKHUX MPU3HAKOB TpaBa W HanOoJiee OOIMMX MPU3HAKOB MPAKTUIECKOTO
(LIEHHOCTHOTO) K HEMY OTHOIIIEHUs» [[lonskos, A. B. O6mas teopus npasa [Tekcr]: Kypc
nekumii / A. B. ITonsikos. — CII6., 2001. —C. 37.]. «VMIMEHHO THUII TPABONOHUMAHUS
OmpeeNsieT napaaurMy  (CMBICIOBYIO  MOJENb, NPUHIMO W oOpasen)
IOpUIMYECKOTO TIo3HaHUS" [Hepcecsun B. C. ®unocopus mnpasa Ierems [Tekcr] /
B. C. Hepcecsun. — M., 1998. — C.132], 1oaxoabl K OIPEACIICHUIO HPUPOABI U
CYIIHOCTH UICTOYHHUKOB IPaBa.

Jlist ananm3a ¢peHoMeHa "MCTOYHUK TpaBa’ 0co00e 3HAYCHHE UMEET TO, YTO
B YCJOBHSX CYIIECTBOBAaHMS IUTIOPpAIM3Ma MNPABOINIOHUMAHUS B TEOPETHYECKOU
IOPUCTIPYJECHIIUK COBPEMEHHOCTH, IOMHMO KJIAaCCHYECKOro (FOCHATypallu3M,
HOPMATUBH3M, COLMOJIOTUYECKAs IOpUCTIPYJCHIINS ), pa3BUBACTCS 151
ITOCTKJIACCUYECKOE MIPaBONIOHUMAHUE, MPEJICTABICHHOE aubepTapHO
IOPUCTIPYACHIINEN (B. C. Hepcecsini, B. A. Jlanaena, B. A. YeTtBepHuH,
H. B. BapnamoBa), komMMmyHukatuBHoi  koHueniued  (A. B. [lonsikoB) wu
aHTpornosioro-mpaBoBoit  Teopuert  (B. A. baunnun, A. U. Kosnep, H. Pynan,
N. JI. YecTHOB).

CTOpOHHUKHM €CTECTBEHHO-TIPABOBOM KOHUEMUIHWH HCXOIAT M3 TOrO, YTO
HMCTOYHUKAMHU E€CTECTBEHHOTO TipaBa (MPAaBOBBIX HOPM) SBISIOTCS MPUPOJA,
o01ecTBO, bor. MICTOUHHK €CTECTBEHHOTO MpaBa IOCHATYPATUCTHI BUIST B pa3yMme
YEJI0BEKa, HO HE B BOJIC 3aKOHOATEN.

IOpunnuecknii MO3UTHUBU3M MPUHIUITAAIBHO OTpPHIIACT WHOE
(ecTecTBEHHOE), KpOME€ MO3UTUBHOIO, MpaBo. B mpupoje mpaBa MO3UTUBHUCTHI
BUJICJIM HE YHUBEPCAJIbHBINA 3aKOH MPUPOABI WU OOKECTBEHHBIN pa3yMm, a CamMoro
YEJIOBEKA B BBIPAXKCHUU BOJM TOCYHApCTBa, YTBEPXKAAs, YTO HOPMBI TBOPHUT
rocyaapcTBo. [IpaBo 0TOXAECTBISIIOCH CO 3HAKOBOM (TEKCTyalnbHOW) (POPMOM €ro
BHEIIIHETO BBIPAXEHHUS, CO3/JaBaeMOd U 0OecrneynBaeMol rocyaapCTBEHHOM
BiacThio. VMcTouHuk mpaBa — ¢dopMa IOPUAUYECKOTO 3aKPEIUICHHUS U BHEITHETO
BBIPAKEHUS IIPABOBOI'O IIPEAITUCAHUS.

Conmoniornyeckas KOHIEMIMS TPaBOMOHUMAHMS, Cc(opMUpoBaBIIascs B
koHile XIXB. Kak TOPOTHUBOIOCTABICHUE IOPUIAMYECKOMY  TMO3UTUBHU3MY
(HOpMaTUBU3MY), KIIFOYEBOM KaTeropuen cuuTaer «kKuBoe mpaBo». [lockombky
IPABO — 3TO «CYIIEE», 4 HE «IOJKHOE», TO €CTh TO, YTO PEATBHO CYIIECTBYET B
KU3HM, a HEe B COOpHHMKAxX 3aKOHOB, NPH XapaKTEPUCTHUKE HCTOYHHMKA TIpaBa
BHUMaHHE COCPEIOTOUMBACTCS HAa €ro COIMOKYJIBTYPHOM OOYCIOBJICHHOCTH B
MexaHu3Me (QyHKIIMOHHPOBAHUS — Mpoliecce mpaBoodpa3oBanus. MicTouHuK nmpaBa
paccMaTpuBaeTCsl KakK MEXaHU3M HMHTEpUapu3alliid BHEIIHUX MOTPEOHOCTEH
oOmiecTBa (MpeACTaBICHUN AIUThI U pedepeHTHOM Tpynmnbl O MOTPEOHOCTSIX
coluyma) B 3HAKOBbIe (OpPMbI HOPMATHBHBIX NPEACTABICHUN (OXKUIAHUNA —
AKCTEKTAIMI) O TPaHUIIaX BO3MOYKHOTO, JTOJDKHOTO U 3allPEIEHHOT0 TOBEACHUS U
MAaCCOBO€ MOBEJCHUE B COOTBETCTBUM C 3THUMHU COLIMAJIbHBIMU IPEICTABICHHUSIMH,
3aKpETUICHHBIMH B 3HAaKOBOW (opMe HOPMATUBHBIX TEKCTOB [YectHos, U. JI.
[Moctknaccuuekcas teopus npasa [Tekcr] / U. JI. Uectnos. — CII6., 2012. — C. 32.].

JIuGepTapHas IOPUCTIPYACHIINS, KOMMYHHUKATUBHAs KOHIIEIIIUS,
dbenomenosornueckass teopus mnpasa (H. H. Amekcees, I'. Panopyx, I'. Kounr,
I'. ®exnep, B. Maiixodep, JI. Pekacenc-Cukc, . I'apcus-Meiines, X. JlamGucec
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ne Acaseno, K.Koccmo, II. Amcenek u ap.) cmocoOCTBYIOT —(hUKcauu
MHOT'000pa3HBIX CTOPOH, MPOSBJICHUNW M XapaKTEPHUCTUK TMpaBa KakK CIIOXKHOTO,
MHOT'0aCIIEKTHOTO, Pa3BUBAIOIIEIOCS COIMAIBHOTO SBJICHUS U YIIYyOJSIIOT
npeacTaBieHuss o (eHoMmeHe "MCTouyHMK mpaBa". OJHAKO HU OJWH M3 THUIIOB
MIPABOIIOHUMAHUS CETOHS HE OKA3aJICsl B COCTOSIHUU ''yOEIUTh CBOUX OINIOHEHTOB

B COOCTBEHHOM MpaBOTE, 0OJIBIIEH 000CHOBAHHOCTH» [MICTOYHMK MpaBa: KIaccHuecKas
U nocTkinaccuueckas mapagurmel / [Tox pen. W. JI. YectHosa. — CII6., 2011. — C. 140.].

B aucceprammy xapakTepUCTHKAa MCTOYHMKOB W HMX KJIaCCH(PHUKAIUSL
OCYILECTBJIECHbl B KOHTEKCTE€ HOPUAUYECKOrO0 NO3UTHBU3MA. VCTOYHMK mpaBa
paccMaTpuBaeTcs Kak @opma  1opuoudeckoco  3aKpenieHus U  GHeuHe20
8bIPAICEHUS] NPABOBO2O NPEONUCAHUSL.

Kak ¢dopmanbHO-fOpUIMyeckne HMCTOYHUKM TMpaBa B  JUCCEPTALMH
paccMaTpuBarOTCS:

— HOPMAMUBHbIU NPABo6oU akm — OPUIUATBHBIN JOKYMEHT, TPUHUMAEMBIii
OT MUMEHHM TOCyJapCTBa B MOPSJIKE YCTAaHOBJIEHHON TOCYAapCTBOM IPOLENYPHI,
COJIep>Kallliii TMpaBWia TMOBEACHUS o0OIIero xapakrepa (HOPMBI IIpaBa),
PETYISTUBHO-OXPAHUTEIBHOE BO3JECUCTBHE KOTOPOTO PAaCHpOCTpaHsETCs Ha
HEMEePCOHU(PUIIUPOBAHHBIN KPYT CyOBEKTOB

— npagosou o0Oviual — TPABWIO TIOBEICHHS, BO3HHUKILIEE B IMpOLECcCe
OOILIECTBEHHOT'O Pa3BUTHs, BOILIE/IIEE B MPUBBIYKY B PE3YJIbTaTE€ MHOTOKPATHOTO
MOBTOPEHHUS U BOCIIPUHATOE IOCYIapPCTBOM B KaU€CTBE MTPABOBOTO PETYIIATOPA,;

— PenucUo3nblli meKcm — CBOJ| PEJUTHO3HBIX HOPM (KaHOHOB), KOTOPBIM
roCy/lapCTBO NIpHUJAeT OOIIE3HAYUMMBIM XapakTep B pe3ysbTaTe TECHOIro
B3aUMO/ICMCTBUS C LIEPKOBBIO;

— npasogoll npeyeoeHm — pPEIIeHHEe KOMIIETEHTHOIO TIOCyIapCTBEHHOIO
oprasa 1o KOHKPETHOMY IOPUINYECKOMY JIE€ITy, HCIIOJIb3YEMOE B KAUECTBE 3TAJIOHA
(oOpa3ua) mpu pacCMOTPEHHUH MOCIEAYIOMNUX aHAIOTUYHBIX J1€] OJHOYPOBHEBBIMU
MO0 HIKECTOSUIMMU OpPraHaMHM (B 3aBUCUMOCTH OT CYObEKTa MPUHATHS PEIICHUS
BBIACIISIIOT CYI€OHBIM U aIMUHUCTPATUBHBIN NPELEIEHT);

— HOpMAmMueHblli 002060p — HSTO COTJAIIEHHE MEXIy JBYyMs M 0OoJee
CyOBeKTaMH IpaBa, B KOTOPOM COJIEp>KaTcsl MPABOBBIE HOPMBI, ONpPEACIISIONINE
npaBa U 003aHHOCTH JJOTOBAPUBAIOIINXCS CTOPOH;

— opuouueckasi OOKMpPUHA — COBOKYNHOCTb HJE€W U BbICKa3bIBAHUM
HamOoJiee AaBTOPUTETHBIX YUYEHBIX-IOPUCTOB, M3JOKEHHBIX HMHU B Hay4YHBIX
TpakTaTaxX, KOTOpbl€ BCJEACTBHE MPU3HAHUA HMX TOCYJapCTBOM, MOTYT OBITh
WCITOJIB30BAHbI IPU PEIICHUH IOPUINYECKUX JEII.

Bropas ruaBa «@PopMaJbHO-IOpUANYECKHE HCTOYHHUKH INpPaBa Kak
CTPYKTYPHO-(PYHKUMOHAJIBbHBIA 3JIEMEHT NMPaBOBOM cucreMbl KbIproizckou
Pecny0mkm» mocBsiiIeHa aHaiu3y npoiecca (GOpMHUPOBAHUS MPEICTaBICHUNH 00
VCTOYHMKE IIpaBa HAa PA3HbBIX 3Talax pa3BUTUS IPABOBOM MBICIH, a TAaKXKE B
KOHTEKCTE Pa3JIMYHbIX TUIOB MPABONOHUMAHUS, CIOKHUBIIMXCS B COBPEMEHHOMN
IOPUANYECKON HayKe.

B nepeom pazdene — «HopmamueHnwlii npagoeoii akm Kax UCHMOYHUK
COBPEMEHHO20 KbIP2bI3CKO20 Npaeéa» — PACKPBIBAIOTCA TMOHATUE W IPU3HAKU
HOPMATUBHOTO TPABOBOI0 aKTa KakK CTPYKTYPHO-(PYHKI[MOHAJILHOTO 3JIEMEHTa
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npaBoBoil cucteMbl KbIpreizckoit PecrmyOnmuku, ero Mecto B MEXaHHU3ME
perynupoBaHusi OOIIECTBEHHBIX OTHOIIEHUH B cOBpeMeHHOM KbIprei3crane.
[IpyHuMas BO BHUMaHHUE TO, YTO NPABOBas CHCTEMA — 3TO CUCTEMA OPraHUYECKU
B3aMMOCBSI3aHHBIX U B3aWMOJCHCTBYIOUIUMX HOPUAMYECKUX CPEICTB, METOJIOB U
OpoLEeaAyp, KOMIUIEKCHO XapaKTepU3yIOIIMX IPaBOBYI JKU3Hb OOILECTBa,
HallMOHaJbHas mpaBoBas cuctema Keipreizckoil PecnyOnuku paccmarpuBaeTcs
KaK KOMILJIEKC OPUINYECKUX SBJICHUH, c(OpMHUPOBABIINXCS U
(GYHKIIMOHUPYIOIIUX B Tpeaeiax oImpeAesieHHoro rocyaapctBa. CTpyKTypHO-
(GYHKIIMOHATIBHBIMU 3JIEMEHTaMH TpaBoBOil cuctembl Keiproizckoir PecmyOnuku
BBICTYIIAOT:

— HOpPMAaTHBHBIE 3JIEMEHTHI (IPUHLMUIIBI [IPaBa, UICTOYHUKH IIpaBa, CUCTEMa
npaBa, CUCTEMa 3aKOHOAATENIbCTBA);

— COLIMOJIOTUYECKUE DIIEMEHTHI (IPaBOBOE CO3HAHWE, NMPABOBas KYyJbTYpa,
IOpUIMYECKasl TEXHUKA, OPUANUECKas IPAKTUKA);

— UHCTUTYLIMOHAJIbHBIE DJIEMEHTHl (CHCTEMa OpraHOB TIOCYAAapCTBEHHOU
BJIACTH,  OCYIUECTBJLIOIIMX  IPABOTBOPYECKUE U  MPABONPUMEHUTEIILHBIC
byHKINN).

HcTouHuky mpaBa SBISIOTCA CTPYKTYPHO-(DYHKIMOHAJIBHBIM 3JIEMEHTOM
npaBoBoi cucteMbl Kbipreizckoit PecnyOmuku. OCHOBHBIE XapaKTEpUCTUKU
UCTOYHUKOB npaBa Keiprei3ckoil PecriyOnuku Hamum otpaxkenue B Koncrutyuun
Koipreizckoil PecriyOiiMkM W psiie HOPMATHBHBIX IPABOBBIX AKTOB OTMEUYEHA
MHO>KECTBEHHOCTh HCTOYHUKOB IIpaBa M HAJIWYUE MEXKIY HUMH Pa3IUYHBIX
B3aMMOCBS3EM.

Baxnelmyo poiap B CHUCTEME HCTOYHMKOB IIpaBa M NPABOBOM CHUCTEME
Kbipreizckoit PecryOnuku B 1EJIOM HWIPAaeT HOPMATHUBHBIA MPAaBOBOW  axT,
SBJISIFOLIAMCS OCHOBHBIM MCTOYHUKOM KBIPTBI3CKOTO ITPaBa.

B 3akonOnarenscTBe COBpeMEHHOTO KbIprel3cTaHa NpUCYTCTBYET JIETAJIbHOE
OINPEJEICHNE HOPMATUBHOTO IMPAaBOBOIO aKTAa, KOTOPOE 3aKPEIJIEHO B 3aKOHE
Koipreizckoit PecnyOnmuku «O HOpMaTHUBHBIX MpaBoBbIX akTax» (2009 r.):
«HOPMATUBHBIN NPABOBOM aKT — OUIIMATBLHBIN IOKYMEHT YCTAHOBIIEHHON (hOPMBI,
OPUHATBIA  (M3JaHHBIA) B IIpefesiax  KOMIIETEHIHH  YIIOJIHOMOYEHHOTO
rOCy/lapCTBEHHOIO  opraHa  (JOJDKHOCTHOTO — JIMIIa), OpraHa  MECTHOIO
CaMOYMpaBJIEHUSI WIM MyTeM pedepeHayMa, HampaBJICHHBI Ha YCTaHOBJICHUE,

U3MCHCHHE WJIM OTMEHY HOPM TIpaBa (TPaBOBBIX HOPM)» (CT. 2) [3axon Keipreickoii
PecnyOonuku (B pen. 3akona KP 3 ampenst 2020 roga Ne 33) or 20 wmronst 2009 roga Ne 241 «O
HOPMATUBHBIX MPAaBOBBIX akTax Keiprei3ckoii PecryOmukmy» // Opkun Too. — 2009. — 7 aBrycra. — Ne 68—

69.].

Jleranuzamnusi TOHATHS «HOPMATHUBHBIA TIPABOBOM aKT» CHOCOOCTBYET
YCTAaHOBJICHHIO €IMHOOOpa3vsi B HOPMOTBOPYECKOW M MPaBONPUMEHUTEIHHON
chepax. [lomyunnm 3akperuieHHe MpPaBOBbIC MEHUHUINH: «3aKOHOIATEIHCTBOY,
«KOJUIM3USL HOPMATUBHBIX ITPABOBBIX AKTOBY», «HOPMOTBOPUYECKAS AEATEIBHOCTHY,
«HOPMOTBOpYECKAs TEXHUKa», «MPOOENbl B 3aKOHOAATEIBCTBE», «HOpMa TpaBa
(mpaBoBasi HOpMa)», KIOPUAUYECKasi CUa HOPMATUBHOTO MIPABOBOTO aKTay.

B cdepe HOpMaTMBHOTO NPABOBOrO pEryJMpOBaHUS OOIIECTBEHHbIX
OTHOILIEHUI CaHKIMOHWPOBAHO CYLIECTBOBAHUE PA3JIMYHBIX BUJOB HOPMATHUBHBIX
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npaBoBbIX akTOB: coOctBeHHO Kouctutynus Keipreisckoit PecryOmukwy,
KOHCTUTYLIMOHHBIM 3aKOH, KOJEKC, 3aKkoH, Yyka3 IIpe3unmenta KoIpreizckon
Pecny6siuku, nocranosnenue XKoropky Kenemra, mocranoBienue I[lpaBurtenscTBa
Koipreizckoit PecniyOnuku, nocranosnenne HammonansHoro 6anka Keipreizckoit
PecniyOniuku, mocraHoBiaeHue LleHTpanbHON KOMHUCCHMU 1O BbIOOpaM U
npoBenennio  pedepenaymoB  Keipreizckoit  PecmyOnuku, mMOCTaHOBIEHUS
IPEJICTAaBUTEIIBHBIX OPraHOB MECTHOro camoynpasiieHus (cT.4 3akoHa KP «O
HOPMATHUBHBIX IPABOBBIX akTax KeIpreizckoil PecyOnukn).

CucremMa HOPMATHBHBIX MPABOBBIX aKTOB B IIPAaBOBOM CHCTEME TOCYAApCTBA
JNETEPMUHAPOBAHA O0COOCHHOCTSIMU bopMbI roCcyJ1apCTBa. Cucrema
3aKkoHOJaTenbcTBa KbIpreizckoil PecnyOnukyd MOCTpO€Ha € y4eToM TOro, 4TO
dopMaMu TOCymapcTBa  ABIAIOTCS — pecnmyOnmkaHckas —¢GopMa  IpaBiieHUS,
yHUTapHass  (gopMa  TOCyJapCTBEHHOTO  YCTpPOMCTBa,  JIEMOKpPAaTUYECKUN
IIOJIMTUYECKUM PEIKUM.

Bce HopmaTuBHBIE IPABOBBIE aKThl B CUCTEME 3aKOHOATEIbCTBA HAXOIATCS
B CTPOI'OM MEpapXHU, BBICTPOCHHONW HA OCHOBE IOPUIMYECKOMN CUJIIbI aKTa, UMEIOT
MEXIy €000 CyOOpJIMHAIIMOHHBIC CBS3U. BpICIIeld IOPUIWYECKOW CHJIOW B
Keipreisckoit Pecniyonuke obnanaer Koncturynus Keipreizckoit Pecriyonuku.

MecTO HOPMATHBHOIO IIPABOBOIO AaKTa KaK HCTOYHMKA COBPEMEHHOIO
KBIPTBI3CKOTO IpaBa B IPaBOBOM PErYJIUPOBAHUU OOIIECTBEHHBIX OTHOLLEHUI
ONPEAEIISIOT cienytomue (GakTophbl:

— HOPMAaTUBHBIA IIPABOBOM  AaKT BBICTYIIAET OCHOBHBIM  CPEICTBOM
dbopmupoBaHus MojieNiel 001e00s3aTeIbHOTO (JIOJKHOTO) MOBEICHUSI CYOhEKTOB
IIpaBa;

— HOPMAaTHBHBIA MPAaBOBOM aKT MPEACTaBIsET COO0OW E€AMHCTBEHHOE
UMEIOIIIEECS B PACTIOPSHKEHUU CyBEpeHa (roCyJapCTBO) CPEACTBO MEpeBOJa Ha
S3BIK TPaBa OCHOBBI JIIO0OHM CIOXHOW U JU(GEepeHITMPOBAHHON MOJIUTUYECKON
IIPOTPaMMBbl, IPEAHA3HAYEHHOW [UIA COBEPLUICHCTBOBAaHUSA BCEH  CUCTEMBI
OOIIECTBEHHBIX OTHOIICHUI B HE3aBUCUMOM MOJUTHYECKOM OOIIECTBE;

— HOPMaTHUBHBIN MPABOBOW aKT BhIpAXKaeT BOJIO CyBEpPEHAa M OOECIeurBaET
MOU(DHUKAIINIO OOIIECTBEHHBIX OTHOIIICHHH.

BaxHpIM  akTyaJbHBIM  BOIIPOCOM  IIPABOBOM  JEHUCTBUTEIIBHOCTHU
Koipreizckoit PecriyOnuku siBiisieTcss BOIPOC 00 OMpeeeHUH MeCTa B CHUCTEME
UCTOYHUKOB TpaBa JekpeTtoB Bpemennoro IIpaBurensctBa KeIpreizckoi
PecnyOnuku.

IIpu ocMmbicIEHMM 3TOro BOIpOCAa YYTE€M, 4YTO craryc BpemeHHoro
[IpaBUTENBCTBA M  ONPEAECIEHUE TOHATUSA «JIEKPET» B 3aKOHOJATENIHbCTBE
Koipreizckoil PecniyOnukyu He 3aKpemiieHbl, MPU TOM B YCJIOBHSAX >KU3HEHHBIX
peamuii  coBpemeHHoro  Kelpreizcrana  mpaBa  nekpetam  BpemeHHOro
[IpaBurenbcTBa Keiprei3ckoii Pecriy6nuku OBLT NpUaaH CTaTycC
00111e00513aTENbHBIX TPABOBBIX MPEATUCAHUH.

IIprHMMas BO BHMMaHUE TO, YTO JEKPETHI SBISAIOTCS aKTaMU BPEMEHHOTO
oprana, o0pa3oBaHHOTO B pe3yJbTaTe MPOU3OIIEIIINX B CTPAHE PEBOJIOLMOHHBIX
COLIMAJIbHO MOJIUTUYECKUX COOBITUN, KOTOPBIM JODKEH B YCIOBUSIX CTAOMIM3AIIH

CuTyalliu IpcaaTrb CBOH IMIOJIHOMOYHUA OpraHam, 06J'IaI[aIOHII/IM 3aKOHOAATCIBbHO
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3aKPEIJICHHOM KOMIIETEHIIUHU, CUUTAEM, YTO OCHOBAHMM ISl BHECEHHUSI B IIEPEUYEHD
HOPMAaTUBHBIX IpaBOBbIX akTOB KbIpreisckoil PecnyOnukuy, 3akpernieHHbIHI
3akoHoM Keipreisckoil Pecniyonuku «O HOpMaTHBHBIX IPABOBBIX akTax», HET. K
TOMY JK€ NpPUIAHUE JEKPETaM KaK aKTaM PEBOJIIOLMOHHBIX OPraHOB CTAaTyca HE
YpE3BbIYAHOIO HOPMOTBOPYECTBA HA 3aKOHOAATEIIBHOM YPOBHE 3aKpEIUT
IIPU3HAHNE BO3MOXXHOCTH CMEHBI BJIACTH B HAPYLICHUE YCTAHOBIICHHBIX 3aKOHAMMU
Kbiprei3ckoit Pecrybninku npouenyp.

Bo emopom paszoene — «Qo0viunoe npago 6 cucmeme COUUATbHBIX
pezynamopoé obduecmeennvix omuoutenuii 6 Kwipevizckoii Pecnyoaukey —
pacKpbIBalOTCA TOHATHE M TMPHU3HAKA TIPABOBOTO 0O0BIYas Kak CTPYKTYpHO-
(GYHKIIMOHATBFHOTO 3JIeMEHTa MpaBoBoi cucteMbl Kwipreizckoit PecrmyOnuku, ero
MECTO B MEXaHU3ME PETYIUPOBAHMS OOIIECTBEHHBIX OTHOLIEHUN B COBPEMEHHOM
KsIpreiscrane.

JluccepTaHT UCXOAMJI M3  TOrO, 4YTO OObUall —  YHUKaJbHBIN
UBUIM3AIMOHHBIN ()EHOMEH — COLMAJIbHBIN PETYyIsATOp, HOPMA, CIOXKHUBIIASICS B
pe3yibTaTe HEOJAHOKPATHOI'O, IOCTOSIHHOTO ITIOBTOPEHUS OIIPEIEICHHOTO IIpaBUiIa
noBeleHUss B oOmecTtBe. B TpaauunoHHOM 001IECTBE KBIPTBI30B OOBIYHO-
IIPABOBbIE HOPMbI OO€CTeUnBaIl CTAOMIBHOCTh U YCTOMYMBOCTH OOIIECTBEHHBIX
OTHOILIEHUH, 00BIYaN U TPaJULIUU HPOJOJKAIOT CBOE CYIIECTBOBAHUE U CETOJIHS.
YcnoBueM nmpeBpailieHuss oObl4as B TPaBOBOM OObIUall SBISETCS CaHKLUSA
rocygapcta. Crioco0aMu CaHKIIMOHUPOBAHUS IPABOBBIX O0BIUAEB B COBPEMEHHOM
KsIpreizcrane siBastOTCS:

— SIBHBIM NIPHUKa3 CyBEepeHa MyTeM HM3JaHUs HOPMATUBHOTO MPAaBOBOIO aKTa,
KOTOPBII COIEPKAT OTCHUIOYHYIO HOPMY, COJICPIKAIIYI0 YITIOMHUHAHUE 00 00bIuae);

— MOJIYQJIUBBIM TIPUKa3 CyBepeHa (HampuMmep, CyAeOHOE pelieHue, TJIe
NPUCYTCTBYET CChUIKA HA OOBIYAiA).

BrisiBiIEHO, YTO B IPaBOBOM CUCTEME COBPEMEHHOTO KbIprbI3cTaHa CaHKIUS
MOXET OBITh TpHJIaHa OOBIYAI0 PA3TUYHBIMU CIOCOOAMHU: 3aKOHOM, CyAeOHOM
IPAKTUKOM, TOCTAaHOBJIEHHUEM MECTHbIX oOpraHoB. K oOCHOBHBIM crnocobam
rOCy/lapCTBEHHOI'O CAHKIMOHUPOBAHMSI OOBIYa€B OTHOCATCS: 3aKOHOAATEIBHOE,
IIPABOIIPUMEHUTENBHOE, BEJOMCTBEHHOE, IOTOBOPHOE, MOJTYAIIUBOE.

Baxnyio ponb B npu3HaHUM OOBIYAEB MCTOYHUKOM KBIPIBI3CKOTO IIpaBa
ceirpano 3akpersienue B cT. 37 Koncrutryuuun Ksipreizckoit PecnyOmnuku
00s13aHHOCTH TOCYJApCTBA MOJJEPKMBATh HApOJHBbIE OObIYAM M TPAAULIUH, HE
POTHUBOpEYAIINE CBOOOIaM U MTPaBaM YEJIOBEKa.

B HOpMaTuUBHBIX MpPaBOBBIX aKTax HalLId OTPAXXEHUE U TEPMUHBI,
chopMHpOBaHHbIE B paMmkax oOblYyHOro mpama: "alpm", "cyn akcakayios",
"KypynTai'; TONY4YWIIM 3aKpEIUICHUE HOPMBI, Kacarolluecs OpraHu3alud WU
MIPOBEJCHNS HAIMOHAIBHO-KYJIBTYPHBIX MPA3JHUKOB C YYETOM HCTOPUYECKU
CJIOKUBIIUXCS TPAIUIIHAM.

B Pecnybnuke B KkauecTBE OQUIUAIBHBIX MPA3AHUKOB MPU3HAHBI
TpaAMLMOHHO oTMedyaemble Hoopy3, penurunosneie mnpazgHuku  Opo3o-aiT
(Pamanan) u Kypman-aiit (Kypban Oaiipam). IlpoBenmenue 3TuX Mpa3IHUKOB
CHOCOOCTBYET YKPEIUICHUIO HAPOIHBIX TPAJAULIUMK U 00bIYaeB, MEKXHALIMOHAIBHOTO

coryiacusi U eIMHCTBAa HapoAoB Keiprei3crana.
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CymiecTBoBaHWE B COBPeMEHHOM KBIprbI3cTaHE MPAKTUKU TPOBEICHHUS
Pa3IUYHBIX TOPXKECTB, B YUCJIE KOTOPBIX: CBa/b0a (YJIMOT TOW WM YHJIOHYY TOK),
IIPOBOJBI HEBECTHI (KbI3 y3aTyy TOW), POXKACHHE MiajeHIa (Oemuk ToW WiIu
JKIPHTEK TOM), «pa3pe3anue Hor» ('Tymoo kecyy Toi'), oOpe3aHue (CYHHOT TOM),
U CIy4JacB HEAJCKBAaTHOCTU OPTraHU3alMMd TaKUX MEPONPHUSATHH COBPEMECHHOMY
COCTOSIHHIO OOIIIECTBEHHBIX OTHOIIECHUI 00ycioBwio mpuHsTHe [IpaBuTenbcTBOM
Koipreizckoit PecniyOnmuku IloctanoBnenus «O pa3BUTHUM IMPOrPECCUBHBIX (Popm

HApONHBIX Tpamuiuii W o0brgaeB» (1999r.) [[ocranoenenue IlpaButenncrpa
Keiprenckoit Pecyonmuku ot 12 mas 1999 1. Ne 254 «O pa3BUTHH TPOTPECCHUBHBIX (HOpM

HApOJHBIX Tpaguuuii U oObrdaeB» / — Dpkun Too. — 1999. — 13 mas. — Ne 87.], KOTOpOE, O
CyTH, OBLIO HaNpaBJIeHO Ha OOpHOY C «HMCKYCCTBEHHO KYJIBTUBUPYEMBIMHU
OoObIYassMM TIO TIBIIIIHOMY TPOBEACHUIO HAIMOHAJIBHBIX OOpPSIOB, COKpAIICHHE
pacxod0B HACEJIEHUS, IPECCUCHUS PACTOYMTEIILCTBA pady HOAACPKAHUI MHUMOTO
MIMUJIKA TTPUBEPKEHHOCTH HAIMOHAIBHBIM TPAIUIIASIMY.

[Ipumepamu mpaBOBBIX OObIYaeB B COBpeMEHHOM KhbIprbI3cTaHe SIBISIOTCS
npasuia: nepBoe 3acenanue JKoropky Kenema OTKpbIBae€T crapediuid Mo
Bo3pacty aenytar XKoropky KeHnela; rpakIaHuH nNpuoOpeTaeT U OCYIIECTBISET
npaBa v 003aHHOCTH T0J] CBOUM UMEHEM, BKIIFOYAIOIUM (haMUJIUIO U COOCTBEHHO
MM, a TAKXKE€ OTYECTBO, €CIIA 3TO COOTBETCTBYET TPAAULMSIM HAMOHAIBHOCTEM,

IPEACTaBUTENN KOTOPBIX 00pa3yroT Hapon Keipreisctana [[paxmasckuii Komekc
Koipreisckoit Peciyonuku ot 8 mast 1996 r. Ne 15 (wactb I) (c u3MeHeHUsIMU U JOTIOIHEHUSIMU
no cocrosHuto Ha 3 asrycra 2013r.) // Bemomoctu Xoropky Kenema Kripreizckoit

PecnyOmuku. — 1996. — Ne 6. — Cr. 80. — Cr. 54.]; OTYECTBO MPUCBAUBACTCI 10 MMEHU

orra JMOO C Y4eTOM HAIMOHAIBHBIX TpaauIui [Cemeiinbii komekc KbIpreizckoii
Pecniy6nuku ot 30 aBrycta 2003 1. Ne 201 (¢ U3MEHEHUSIMH U JOMIOJHEHUSIMH MO COCTOSIHHIO Ha
16 uronst 2012 1.) // DOpkun Too. — 2003. — 5 cenrabps. — Ne 68-69; Bemomoctn Xoropky
Kenema Keipreizckoii Pecyonuku. — 2004. —Ne 1. — Ct. 1. —I1. 2 ct. 63.].

[Ipuganue oObIYasiM TPaBOBOrO XapaKTepa CHOCOOCTBYET 3aKPEMJICHUIO
IIPOrpPECCUBHBIX 00bIYaeB M Haubosiee FP(HEKTUBHON peau3aluyd MPaBOM CBOMX
¢ynkuuid. [Ipm »TOM ponb M MECTO MPABOBOIO 00bIYasi B PEryJIMPOBAHUU
OOILIECTBEHHBIX OTHOLIEHUNA B COBpeMEHHOM KbIprei3cTaHe AOHKHOTO HAYYHOTO
OCMBICJIEHUS HE TIOJTYYMJIIU, Psii 0OBIYAEB JJO HACTOSUIETO BPEMEHHU HE OMMCAHBI, HE
BBEJICHbl B HAay4HbId O00OpOT, a 3HAYMUT, WX NOTEHIHAI PEryJIupOBaHMs
OOIIECTBEHHBIX OTHOIICHUI UCIIOJIB3YETCs HE B MOJIHOM Mepe.

B mpemuvem pazoene — «Bo3zmosrcnocmu ropuduueckozo npeyeoenma 0.1
Pe3ynbmamueHoz0  6030elcmeus Ha  00ulecmeeHHbvle  OMHOWEHUA 6
Kuvipzoizckoit Pecnyonuke» — naercsi XapakTepUCTUKA IOPUIUIECKOTO MpELEAeHTa
U OLIEHKAa TMEPCIEeKTHB €ro HCIOJIb30BaHMUS B PEryJIMPOBAHUU OOIIECTBEHHBIX
OTHOUIEHUI B COBPEMEHHOM KbIprei3crane.

Bomnpoc npusHanusi cyneOHOro npenezeHTa MCTOYHUKOM MpaBa B CTpaHax,
OTHOCSIIUXCS K pPOMaHO-TEPMAHCKOM MPaBOBOM CEMbE, /10 HACTOAIIEIO BPEMEHU
BBI3BIBAET JIUCKYCCHMM YYEHBIX M MPaBONPUMEHHUTENIEH, BBICKA3bIBAIOIIMX
MPOTHUBOIIOJIOKHBIE YTBEPKACHUS OT 3asIBJICHUS, UTO «CYACOHYIO MPAKTUKY HEJb3s
npu3HaBathb HcTOYyHUKOM mpaBa» (M. K. CyneiimeHOB), 0 YTBEp>KIEHUS, YTO
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3aKOHOAATENb HEPEAKO BBIHYXKIEH BBOJWTH CUTYATHBHBIE U OLICHOYHBIE TIOHATHSA,
OTHOCHUTEJIBHO orpesieiieHHo hopmynupoBath HOpMbl (M. T. AnumMOeKoB).

B cTpaHax = aHIJno-CakCOHCKOM  NpPaBOBOM  CEMBH  BO3MOYKHOCTH
dbopMupoBaHUsS ~ TpeleAeHTa  MPEJOCTABISETCS  aNeJUIIUOHHBIM  CcyJaMm
(manpumep, cyny KoponeBckoit Ckambu, Bwicokomy cyny, [lamare mopaos B
BenukoOpuTaHun), OCTaIbHBIC CYIbI JIOJKHBI PYKOBOACTBOBATHCS UX PCIICHHUSIMH.
B cTpanax poMaHO-repMaHCKON IPaBOBOM CEMBbH BCE CYJIbI BCEX YPOBHEN JTOTKHBI
OTIIPABJIATH MPABOCYJIME€ HA OCHOBE JEHCTBYIOLIErO 3aKOHOJATenbcTBA. OmHAKO,
KoHctutynmonssiii cyq (B Hameill aeidcTBUTENbHOCTH KOHCTUTynMOHHAs IuiaTa
npu BepXOBHOM cyz€), BBIHOCA PELIECHUS MO NPU3HAHUIO TEX WM HHBIX aKTOB
HEKOHCTUTYLIMOHHBIMHM,  HM3MEHSET  IPABOBBIE  HOPMBI,  PETYIUPYIOLIUE
COOTBETCTBEHHBIE IIPABOOTHOLICHUS. B COBPEMEHHOM MUpPE OYEBUIHOM SIBIISIETCS
TEHJEHUUsI Ha COJIM)KEHHE HCIONb3YEMBIX B Pa3HbIX HAIIMOHAJIBHBIX MPaBOBBIX
CUCTEMAaX UCTOYHUKOB IIPaBa.

B pesynbprare npoBEeIEHHOI0 UCCIEIOBAHUSA BO3MOYKHOCTEN UCIIOIb30BaHUs
IIPAaBOBOI'0 TIPELIEICHTa KAK MCTOYHMKA IpaBa B COBpeMEeHHOM KrIpreiscrane
BBISIBJICHO:

— TEOPETUKO-METOJOJIOTUYECKUE  OCHOBBI  MCIIOJIB30BAHHUS  IIPABOBOIO
IIpELEICHTa KaK MCTOYHUKA IIpaBa B COBPEMEHHOW HOPUIAUYECKONW HayKe
KbIprei3crana He ONpeIeeHbl;

— €IUHBIM  TIOAXOJ K ONPEACICHUID BO3MOXHOCTEW HCIOJb30BAHUSA
IIPABOBOIO IPELENEHTa KaK MCTOYHHMKA IIPpaBa B COBpeMEHHOM KBIpreI3cTaHe He
BbIpa0OTaH;

— HOpPMAaTHBHbIE OCHOBAHUS MPU3HAHUS CyIeOHOTO MpeleeHTa B KaueCcTBe
UCTOYHHMKA MpaBa B coBpeMeHHOM Kbipreizcrane otcytcTBylOT (KoHcTutynus
Koipreizckoit Pecniyonmku, Konctutynmonnsiii 3akon Keipreizckoit PecryOnuku
«O craryce cyneit Keipreizckoit PecnyOnukuy», KoHctutyrnmonusii 3akoH
Koipreizckoit Pecniyonukun «O KoncturynumonHoit mnamare BepxoBHoro cyna
Koipreizckoit PeciyOnukuy», 3akon Kseipreizckoit PecnyOnmku «O HOpMAaTHBHBIX
npaBoBBIX akTax Keipreisckoit PecrmyOnuku» HE  yHIOJIHOMOYMBAIOT — CYJIbI
PecnyOnuku Ha M3naHue HOPM MpaBa; cyabl KelpreiscraHa He paccMaTpuBarOTCA
3aKOHO/IaTeJIeM B KauecTBe CyOBEKTOB HOPMOTBOPUECTBA; aKThl CYy/I0B B CUCTEMY
HOPMAaTUBHBIX AaKTOB HE BKJIFOYEHBI);

—cynsl KeIprel3ctana paccMaTpuBaKOT J€Na, ONUPAsCh Ha IPABOBBIC
NPEANUCAHNS, 3AaKPEIJIEHHBIE B HOPMAaTUBHBIX IIPABOBBIX AaKTax; Ciy4yau
oOpalleHuss K CyJIeOHOM MPAaKTUKE CAMHUYHBI (Pa3bsiCHEHUS BBICHIMX CYICOHBIX
WHCTAHIIMM, TOJKOBAHUE 3aKOHOB OPraHOM KOHCTUTYLIMOHHOTO MPaBOCYIUs
Cly’)kaT  TOMOUIBI0  MpU  pa3pelleHud  Jena, a He  (aKTHYECKUM
HOpMoycTaHoBieHHeM: B Koipreizckoit PecnyOnuike BbISIBI€HA CIOXUBIIASCA
IIPAKTHKA, KOT1a TP OTCYTCTBUH ITPABOBBIX HOPM, IMOJUJICKAINX TPUMEHEHHUIO 110
KOHKPETHOMY JEIY, CyZAbl JOJDKHBI CChUIATHCS HA HOPMBI IIpaBa 110 aHAJIOTUH, a HE
Ha PYKOBOJISIIINE PA3bsICHEHUS] OPTaHOB MTPABOCYIN).

[Ipy  moAroToBke  OUCCEpTallMM  coOUcCKaTteneM  Obul  IpOBEIEH
COLIMOJIOTHYECKUM ONpPOC CYyIEW, KOTOPBIM IIOKa3aJl HETOTOBHOCTb CyIeHu

UCIIOJIb30BaTh CYJCOHBIN MpEeneAeHT KaK HCTOYHUK IMPaBOBBIX MPEANHCAHUNA U
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YBEPEHHOCTh CYyJIe B TOM, YTO HOPMBI 3aKOHA CIIOCOOHBI OXBAaTUTh BEChH CIIEKTP
peryaupyeMbIx 00IIecTBEHHbIX OTHOIIEHUH. Cy/ibU BUIST CBOIO POJIb B KAU€CTBE
MPaBOMPUMEHHTEIISA, C OTTACKON OTHOCSTCS K CBOOOJIE€ CYyIEMCKOT0 YCMOTPEHHUS.

[lomaraem, 4YTOo pemieHue Bompoca 00 HCIMONb30BAHUU OPUIUUYECKOTO
IpereieHTa B CUCTEME MCTOYHUKOB TipaBa Kuipreizckoil PecriyOnuku 3aBUCUT OT
JOMUHUPYIOIIETO TOJIX0/Ia K MOHMMAHHUIO MPUPOJILI CyneOHOoM mpakTuku. Eciu
CyleOHYI0 TPaKTHKy paccMaTpUBaTh Kak CyJIeOHYIO MpPaBOIPUMEHUTEIBHYIO
JESATENbHOCTh, TO OYEBHUJIHO, UYTO Pa3bICHUTEIBbHBIE MOCTAHOBJICHUS IUJIEHYMOB
BBICIIMX CYJOB HE peHIaloT KOHKPETHbIE Jelia, a JUIIb OO0O0OIIAI0T YyXKe
CJIOKUBIIUICS ONBIT MPABONPUMEHUTEIBHON JEATEIBHOCTH MO OMpEAeICHHBIM
kateropusim Jeil. K ToMy e, OTHECEHHWE pPa3bsCHUTEIbHBIX IOCTAHOBJIECHUM
IUIEHYMOB BBICHIMX CYJIOB K CyA€OHOMY MpEUEAEHTY OCHOpPUMO, IOCKOJIBbKY
MpELEECHThl KacaloTCsl PEIICHUST KOHKPETHhIX Jell. CBOMMHU pa3bsiCHEHUSIMU
IJIEHYMbI BEpXOBHOI0 CyZ1la KOHKPETHOE JEJI0 HE PEIIAkOT.

VY4uuThiBas KOHCTUTYIIMOHHOE MIPU3HAHUE HE3aBUCUMOCTH Cy/IE€OHOM BiIacTU
KaK BETBM rocynapctBeHHOM Biactu B Keipreisckoit PecnyOnuke, nienu cyaeoHo-
npaBoBoil pedopmbl B chepe oOecriedeHus caMOCTOATEILHOCTH CYJ€OHOM BIACTH
U HMIIEPATUBHOCTU CYACOHBIX aKTOB, MPAKTUKy (OPMHUPOBAHUS TPABOBBIX
no3unuii Koncrurynmonnoi nanatsl mpu BepxoBHowm cyne Pecriybnuku, a Takxke
BCTpPEYAIONIUECS B JMTEpAaType apryMEHThl B TOJb3Y MpPU3HAHUS CyJIeOHOU
NpPaKTUKA KaK HCTOYHMKA I[paBa, MOXHO IPU3HATh, YTO B COBPEMEHHOM
Keipreiscrane Jseranm3anusi MpaBOBOrO NPELEICHTA KaK HCTOYHMKA IIpaBa HE
OCYILECTBJIIEHAa, HO BONPOC O BO3MOXXHOCTH TIPU3HAHUS FOPUAHYECKOTO
IpELE]CHTa KaK MCTOYHHMKA IIpaBa JOJDKEH ITOJYYUTh HAYYHOE KOMIUIEKCHOE
OCMBICIICHUE W OIPEIEICHUE NEPCIEKTUB €ro MCIOJb30BAHUS B KadyeCTBE
3 PEKTUBHOTO PEryaATOpPa OTHOIICHUN B COBPEMEHHOM KBIPTBI3CKOM OOIIECTRE.

B uemeepmom pazoene — «Hopmamueuwtii 002060p 6 cucmeme
UCMOYHUKO6 npaea cospemenno2o Kovipzvizcmanay — orMeqaeTcs pacTyiuas poiib
JAHHOTO (OPMAJILHO-IOPUIUIECKOTO MCTOYHMKA MpaBa B CTPYKTYPHUPOBAHUU U
Pa3sBUTHUM  KBIPIBI3CKOM NPABOBOM CUCTEMBI B  KOHTEKCTE ITPOBOAMMOMU
MEXKIYHAPOIHOW rOCyapCTBEHHO-IIPABOBOW UHTETPALIUH.

OTanuuTensHON YEepPTOM AOroBOpa SIBJIAETCS HAJWYUE B HEM IOPHUINYECKOU
UeIM — YCTAaHOBJIICHME, W3MEHEHUE WIM NPEKpalleHUe MPaBOOTHOUIECHUHN.
JIOorOBOpBI TNONYYMIIM IIMPOKOE HCIIOJIb30BAaHUE HA MEXKIYHApPOIHO-TIPABOBOM,
OTpacieBOM (B paMKaxX HAalIMOHAJIBHOTO MpaBa) U MEKOTPACIEBOM YPOBHSIX.

HopmaTtuBHBIN TpaBOBOM JOTOBOP UMEET NPU3HAKU

— COJICPKUT B ce0e MpaBOBbIE HOPMBI — IPaBUJIa OOIIEro U 00sA3aTEIHLHOTO
Xapakrepa;

— MOXET 3aKPEIUISTh HE TOJILKO HOPMBI, HO U MPUHIIUIIBI PABA;

— SIBJISIETCSL aKTOM IPAaBOTBOPYECTBA, & HE AKTOM MPAaBONPUMEHEHUS, HE
WHTEPIPETALUOHHBIM aKTOM;

— UMeeT MyOJINYHBINA XapaKTep.

B ynutapHom rocynapctse, KoTopbiM sBisieTcst Kelpreizckas PecnyOmmka, B
CUCTEMY HOPMATHBHBIX JOTOBOPOB BXOJSAT MPEUMYIIECTBEHHO MEXIYHAPOIHBIE

n0rOBOphl. IIOMMMO HHX, HOPMATHUBHBIA XapakTEp B TEOPUM MOTYT HMMETH
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A0r'0BOPHI, 34KIIIOYACMBIC  MCXKJY  MYHHIUIIAJIIbHBIMU 06p330BaHI/I$IMI/I u
rocygrapCTBCHHbBIMU OpraHaMM BJIACTH, ad TAKXC MCKAY IOBYMI H Ooiece
MYHHUIUIIAJIbHBIMHA 06p&30BaHHHMI/I. HpI/IHHTI/Ie MMOCJICAHUX IIPCAYCMATPHUBACT

3akoH Ksipreickoii Pecyomuku «O mectHOM camoympasieHum» (2011 r.) [3akon
Ksipreizckoit Pecniy6nuku ot 15 utonst 201 1r. (B penakumu 3akona KP ot 8 aBrycra 2019 rona

Ne 118) Ne 101 «O mecTHOM camoymnpasinenun» // — Dpkun Too. — 2011, — 22 urons. — Ne 59.]:
JIETIETUPOBaHUE roCyJ1apCTBEHHBIX ITOJTHOMOYHM opraHam MECTHOTO
CaMOYIIPABJIEHUSI MOXET OBbITh OCYIIECTBICHO KaK HA OCHOBaHUM 3aKOHA, TaK U Ha
ocHoBanuu JgoroBopa (ct.20). JIoroBopoM AOJDKHA OBITH OIOCPEAOBAaHA U
nepeaaya IMOJTHOMOYMN OT MYHUIMNAIBHBIX OOpa30BaHUN TEPPUTOPHATBHBIM.
OpnHako, Takue JOTOBOPBI, B OTIMYUE OT MEXKIYHAPOAHBIX, HE CO3/IaIOT HOBBIC
npaBuia OOIIECTBEHHOTO MOBEACHUS, KacasCh JIMIIb OMNPEEICHHBIX YacCTHBIX
OTHOILICHHH, BaXHBIX JIJI1 aIMUHUCTPATUBHOTO U MYHUIIUIIAJIBHOIO IIPaBa.
MexayHapoaHbIi JOrOBOpP Kak MCTOYHHUK IIpaBa B COBPEMEHHOM
KbIprei3crane ocTpo BCTall Mepen TEOPETUKAMM W NPAKTUKYIOIIMMH FOPUCTaMU
CPaBHUTEJIBHO HENABHO, @ UMEHHO ¢ Hadasa 90-X IT., CO BPEMEHM NPHUHATHS B
1993 r. Koncturymun  Keipreisckoit  PecmyOomuku. [ng  Toro  9ToOBI
MEKTyHApPOIHbIE JOTOBOPHI CTAIX UCTOYHUKAMH BHYTPUTOCYAAPCTBEHHOTO MPABA,
KaXJ0€ TOCYJIAapCTBO, OMPEAEISAECT COOTBETCTBYIOIIMM MeXaHusM. [lpu 3ToM,
UCTOYHUKAMU BHYTPUTOCYJapCTBEHHOTO rpaBa MOTYT BBICTYNATh
MEXKIyHAapOJHbIE  JOTOBOPBI — B CiHy4YasX, KOrJa  PETYyJIUPYIOT
BHYTPUIOCYJIAPCTBEHHBIE  IPABOBBIE  BONPOCHI W  MPEAYCMATPUBAOT  HX
HEIOCPEICTBEHHOE TpuMeHeHue. OIHY U3 BAXKHEWIINX pOJIe B KOHCTPYUPOBAHUU
npaBoBoil peanbHOCTU KbIprbizckoit PecmyOnuky B HacTosiee BpeMs HIpaeT
CUCTEMAa HOPMATUBHBIX JOIOBOPOB, CBSI3aHHBIX C IPUCOCIUHEHUEM K

EBpazuiickomy cooOmiectBy (EADC) [Anydpuesa, JI. 1. EADC u «ipaBo EADC» B
MexayHapoaHo-nipaBoBoM uaMepenun [Tekcr]| / JI. II. Anydpuea // MockoBCckuil KypHam
MexayHapoaHoro mpasa. — 2017. — Ne 4. — C. 48-62; Koxomes, A. O. IlepBrie pe3yiabTaTsl U
npobnemsl BxokaeHus Keipreisctana B EBpasuiickuit skoHoMuueckuit coro3 [Teker] /
A. O. KoxomeB //Bectauk Keiprezcko-Poccuiickoro cmaBsHckoro ynupepcurera. — 2016. —

T.16. — Ne 10. — C. 28-31], OCHOBY KOTOPBIX COCTABIISICT MOAMUCAHHBIN 23 1ekadps
2014 r. Jloroop o mpucoeamHenun Koipresckoit PecnyOGiaukm k JloroBopy o

EBpazuiickoMm 53KOHOMHYECKOM coro3e OT 29 mas 2014 roma [[oroBop o
npucoeanHennu Keiprezckoit PecriyOmuku k JloroBopy o EBpasuiickoMm 3KOHOMHUYECKOM COO3€
ot 29 mas 2014 roga // Hdoctyn u3 LleHTpann3oBaHHOTO OaHKA JTaHHBIX MPABOBOM MH(pOpMaIMU

Koipreisckoit  Pecniyonmuku]. [loMmumMO  mpodero, JOKYMEHT  IPEIONPEHECTUI
npucoeauHenue Koiproizckoir PecniyOnuku k 34 MeEXIyHaApOJHBIM JOTOBOpPaM,
BXO[AIIMM B MpaBo EBpasuicKOro HKOHOMHYECKOTO COI03a, a Takxke B
JaJIbHEHIIIEM MPUMEHEHUE HAJroCyJapCTBEHHOro 3akoHoaarenbcTBa EADC kak
HMCTOYHHUKA MIPABOBOTO PETyJIUPOBAHUS OOIIECTBEHHBIX OTHOIICHUH, CBSI3aHHBIX C
(GYyHKIIMOHUPOBAHUEM TaMOXXEHHOTO COI03a W €IMHOW SKOHOMHUYECKOW 30HBI, H
WHBIM BOIPOCAM, OMNPEACIICHHBIM MEXKIyHAapOJHbIMH AoroBopamu. C MoOMeHTa
paTuduKaIM  YyOOMSHYTOTO JOTOBOpa U (PAKTUYECKOTO MPHUCOCTUHEHUS
KsIpreisckon PecnyOnuku K EADC, COOTBETCTBYIOIIUE HOPMBI
HA/ITOCYJAPCTBEHHOI'O NTPaBa CTAHOBATCS BAXKHBIMUA HCTOYHUKAMU HALIMOHAIBHOTO

npaBa. Tak, wHampumep, Koipreisckas PecnyOnuka mnpucoenvHunach K
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23 MEXIYHApPOIHBIM JIOTOBOPaM B OOJACTH HWHTEIUIEKTyaJIbHOW COOCTBEHHOCTH,
KOTOpblE aIMUHHCTpUpYyeT BcemupHass opraHuzaiusi 1O HWHTEIJIEKTYaJbHOU
COOCTBEHHOCTH.

Hpyrue  MexayHapoanble  noroBopsl  Keipreizckoid — PecnyOnmuku
MHOTOYHUCIIEHHBI; 0COOYIO BaKHOCTD 1Sl POPMUPOBAHUS CUCTEMBI PETYIUPOBAHUS
NpaBOOTHOIIEHU  BHyTpu  PecnyOnuku  urpaor  patuduIMpoBaHHbBIE
MHOTOCTOPOHHHUE JOTOBOPBI, COTJIAIICHHS, KOHBEHLIMH. [[ByCTOpOHHHUE TOTOBOPHI,
3a4acTyio, (OPMUPYIOT BEKTOP PA3BUTHS MEKTOCYIAPCTBEHHOTO COTPYIHUYECTBA
0 TNPUOPUTETHBIM  HANpaBICHUSM, ¢  O0ECHEUYMBAIOT  PEryJIUPOBAHUE
MPABOOTHOIICHUH C MEXTyHAPOIHBIM KOMIIOHEHTOM.

JlelcTByIOIIEE  KOHCTUTYIIMOHHOE  3aKOHOJATENIbCTBO  KBIPrbI3cKOM
PecryGiuku, mpu3HaBasi paTUUIIMPOBAHHBIE MEXTYHAPOIHBIE TOTOBOPHI YaCTHIO
HAllMOHAJIBHOW TPABOBOM CHUCTEMBI, MEXKIYy TEM, HE COJECPKHUT OTOBOPKY O
MpUMaTe MEKIYHApOJHOTO IpaBa HaJ HAIMOHAIBHBIM, B YACTHOCTH, B CIy4ae
KOJUIU3UWA TIpaBOBbIX akToB. B 4. 3. cT.6 gelictByromedt KoHcTuTynum
Koipreizckoit PecryOnuku roBOpUTCst 0 TOM, YTO «BCTYIHBIIHE B YCTAHOBIEHHOM
3aKOHOM TMOPSAKE B CHUIIYy MEXIYHAPOJHBIE JOTOBOPBI, YYAaCTHHUIIEH KOTOPBIX
apisgercst Keipreizckas PecnyOnmka, a Takke oOIIeNpU3HAHHBIE MPUHIUIB U
HOPMBI MEKIyHAPOIHOTO MPaBa SIBJIIIOTCA COCTABHOW YAaCThIO TPABOBOW CUCTEMBI
Koipreizckoit PecryOnuku». Mexay Tem, crieayromuii ad3al IUTUPYEMOM
KOHCTUTYIIMOHHO-TIPABOBOM HOPMBI TOBOPUT O TOM, UTO «IOPSAOK U YCIOBUS
MPUMEHEHUSI MEXIYHAPOJHBIX JIOTOBOPOB M OOIIEHPU3HAHHBIX MPUHIIMIIOB U
HOPM MEXJIYHApPOJHOTO TpaBa OMPENEISIOTCS 3aKOHaMu». TakoBBIM BBICTYyHAET
3akon  Keipreisckoit  Pecnmybnmuku ot 24 anpenst 2014 roma Ne 64

«O MmexayHapoaHbix noroBopax Ksipreizckoil PecnyOmuku» [3akon Keiproisckoii
Pecny6muku (B pen. 3akona KP ot 27 mapra 2017 roga Ne 51) ot 24 anpens 2014 roga Ne 64
«O MexayHapoaHbix goroBopax Keipreisckoii Pecriyomukmy // — Dpkun-Too. — 2014. — 9 mast. —

Ne 35.], HOpMBI KOTOPOTO HE COAEPKAT YTBEPKIACHHS O NPUMATE IOJIOKEHUH,
paTUUIMPOBAHHBIX ~ HOPMATHUBHBIX  MEXIYHAPOJHBIX  JOTOBOPOB  Haj
HAllMOHAJIbHBIM ~ 3aKOHOJAATENBCTBOM. I3 CHUCTEMHOW TPakTOBKM JTaHHOTO
HOPMATUBHOI'O aKTa, IPEACTABISAETCS BO3MOXKHBIM CAENATh CICIYIOIINE BbIBOIBI:

— UMEETCSl YCTAaHOBJICHHAs TpoleAypa paTuPUKAUU MEXTYHAPOIHBIX
JIOTOBOPOB;

— TakKasg MpoUeaypa pealn3yeTcss MOCPEACTBOM, KaK NPAaBWIO, IMPUHITHUA
COOTBETCTBYIOIMUX 3aKOHOB. [lonokeHuss paTU(UKAIMMOHHBIX aKTOB MOTYT
ONpPEAEsATh MNPUOPUTET MPUHATHIX MEXKIYHAPOAHO-TIPABOBBIX HOPM  Haj
HAalMOHAJIBHBIMM B CJy4a€ KOJUIM3MM IIpaBa, OJHAKO MPEANOYTUTEIbHBIM
BBICTYIIa€T BHECEHHUE HM3MEHEHUN B JIEUCTByIOILEe 3akoHoaarenbcTBO KP B
COOTBETCTBHH C BHOBb MPUHITHIMU MEKyHAPOIHBIMU 0053aTEIHLCTBAMU;

—€eclIM, HEeCMOTpSl Ha  peaju3alui0  OpoUeaypbl  paTU(pUKALMU
MEKIyHApOJIHOTO JOTOBOPA, BCE K€ BO3HUKAET KOJUIM3UA MEXKIY MEXKIyHAPOIHO-
MpPaBOBbIMM HOPMAaMM ¥ HOPMaMM HAlMOHAJIBHOIO IMpaBa, pEIICHHE O
IIPUMEHUMOCTH COOTBETCTBYIOIIMX HOPM MPUHUMAET OPraH KOHCTUTYLHOHHOTO
IIPaBOCYIHS, KOTOPBIM  WJIM  IPU3HAET  MEXKIYHApOAHBIM  JOTOBOD
HEKOHCTUTYITMOHHBIM TIOJHOCTHIO WJIM B YacTH, JUOO MPOTHUBOpPEUAIINE EMY
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HOPMBI HAIIMOHAJIBHOTO 3aKOHOIATeNbCTBA. [IpeiBapuTenbHbIi KOHCTUTYIMOHHBIN
KOHTPOJIb MEXIYHAPOHBIX JOTOBOPOB HCKIIOYAET HEOOXOAMMOCTh MpHOeraTh K
CTOJIb CJIOHOM IPOLIEAypE.

Wrak, npuznannbie Keipreizckoii PecryOnukoil Mexx1yHapoAHbIE TPaBOBBIC
aKThbl, OyJly4ld COCTaBHOW YaCThIO €ro MPaBOBOW CUCTEMBI CIIEIyeT pacCMaTpUBATh
B KaueCTBE HETPAJWLHOHHBIX, IPOU3BOJIHBIX HUCTOYHUKOB IpPaBa, UCIOIb30BaAHUE
KOTOPBIX B  KAaueCTBE CPEACTB  IPABOBOIO  PETrYJUMPOBAHUS  JOJKHO
OCYIIECTBIIITECSI B CTPOrOM COOTBETCTBUHM C JICMCTBYIOIIMM  KBIPTBI3CKUM
3aKOHOJATENbCTBOM. (CeoBaTeNbHO, B HEPAPXUUYECKON CUCTEME HMCTOYHUKOB
MmpaBa d3TH HWCTOYHUKHU 3aHUMAIOT HWXKECTOAIIEE IO OTHOUIEHHID K
BHYTPUTOCY/IAPCTBCHHBIM HOPMAaTHUBHBIM MPABOBBIM aKTaM IIOJIOKEHHUE W 3a
OCHOBY HX pealu3allud JOJDKEH OBbITh B3AT MPUHIMI HE MPOTUBOPEUMS
3aKpEIJIEHHBIX B HUX  TOJO)KEHUH  TpeOOBaHUAM U MPUHIMUIAM
BHYTPHUKBIPIBI3CKOTO 3aKOHOJATENbCTBA. AHanu3 HOpM 4. 3 cr. 6 KoHcTuTynuu
Koipreizckoit PecryOnuMky MO3BOJSIET TakXKe CHAeNaTh BBIBOJ, YTO YacThIO
npaBoBoil  cuctembl  Kviproizckoit  PecnyOnmuku — SIBASIIOTCA,  MTOMHMO
MEKTYHAPOIHBIX JIOTOBOPOB, UMILUIEMEHTUPOBAHHBIX B HAIMOHAIBHYIO MIPABOBYIO
CUCTEMY B YCTAHOBJICHHOM TMOpPSJIKE, TakKe M OOIIENpPU3HAHHBIC MPUHIUIIBI, U
HOPMBI ~ MEXIYHapOAHOTO TIpaBa, CTaTyC KOTOPbIX MOJKET BbI3bIBATh
OIPEJIEIICHHBIE TUCKYCCHUM.

Takum 00pa3oM, HOPMATUBHBIN JIOTOBOP, MPU YCIOBUM €ro HaJjIexariei
JIETUTUMAIIMH, MOXKET pacCMaTpPUBAThCS Kak crenu(puyeckuii uCTOYHUK mpaBa. B
IOPUIMYECKON JUTEpaType TEPMHUH «IOTOBOpP» YHOTpeOnsieTcs B  CambIX
pa3HOOOpa3HbIX 3HAYEHUSX, BMECTE C TEM HayKa, Kak MPaBUJIO, U3Y4YaeT JOTOBOP
TOJIBKO B pPaMKax OTAENbHO B3ATOM oTpaciau. OOLETeoOpeTHYecKuid MOIXO0I K
pa3pabOTKe TEOPUHU JIOrOBOpa KakK OOIIENPABOBOM KOHCTPYKIIMU MPEICTABISICTCS
BECbMA AaKTYaJIbHBIM B CBA3M C BO3PACTAIOIIMM 3HAYCHUEM JOrOBOpa Kak
perynsTopa OOIIECTBEHHBIX OTHOIICHUH. MecTO MEeXIyHApOJHBIX HOPM Cpeau
HMCTOYHUKOB HaIlMOHaJabHOTO mpaBa KeIpresckoit PecryOmmku omocpenyercs: He
yepes npsiMoe AEUCTBUE TMOJI0KEHUM HOPMATUBHBIX JTOTOBOPOB, a JIUIbL B CBSI3H C
UX MMIUIEMEHTALNENl B HAIIMOHAIBHYIO MPAaBOBYIO CUCTEMY Ha OCHOBAaHUHM HOPM
3akoHonarenscTBa KP, ycranaBnuBaromux, MOMHMO MPOYEro, NPUOPUTETHBIN
XapakTep MPUMEHEHHS] HOPM MEXIYHapOJHOIO0 W HAIMOHAJIBHOTO IpaBa MpH HX
KoJun3uu. Jluib 3akoHonarens Kolproizckoil PecryOnuku BripaBe pemarb BOMpoc
O TOM, KakoBa IOpUIMYECKas CHjJa MEXKIYHapOJHOrO  JOroBopa H
MEKIYHApOJIHOIO TpaBa, PACIpPOCTPaHSAs €€ Ha IPAaBOBOE PEryJIMPOBAHHE Ha
HAIIMOHAJIbHOM YpPOBHE, M, TEM CaMbIM, OIpEIeNisds €€ B KAadeCTBE HCTOUYHHUKA
npaBa Keipreizckoit PecryOnuku.

BbIBO/1bI

OCHOBHBIMHU pe3yJIbTaTaMH JTUCCEPTAMOHHOTO HCCIIECOBAHUS SIBIISFOTCS
CJIEYIOIIHE BBIBOJIBI:
1. BeipaboTtka oOmero nmouatus (GopM M UCTOYHHKOB MpaBa COMpsDKEHA C

ONpeneNeHHbIMU  MpoOsieMaMu. ITO CBSI3aHO B MEPBYIO  OYepedb C
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MHOTO3HAYHOCTHI0O TEPMUHOB U TIOHITHH «(opma TpaBa» U «UCTOYHUK IPaBay.
OTHOCHUTENbHO TOHATHH «dopmMa TMpaBa» U «UCTOYHUK TIpaBa» B HayKe
OTIpEJIEIIeHBI JOCTATOYHbIE €€ KATETOPUATIbHO - MPABOBHIC 3HAYCHUSI.

2. [loHnMaHue HCTOYHHMKA IIpaBa CIEAYeT OCYIIECTBISAThH B KOHTEKCTE
KOHKPETHBIX MOJXO0B K IPABOMIOHUMAHUIO B COBPEMEHHOM IOpUINYECKON HAyKe.

3. ®opMaNbHO-IOPUANYECKUMIA MUCTOYHUKAMH TpaBa B MPaBOBOM cHUCTEME
Koipreizckoit PecryOnuku BhICTYNaeT JIMIIb MaTepuUalibl, COJAEpKAIIMEe HOPMBI
MO3UTUBHOTO TmpaBa. [Ipu TakoM mOHMMaHWH (HOPMATBEHO-IOPUIUICCKAMU
UCTOYHUKAMHU TpaBa SBJSIIOTCS OQUUIMAIBHO NOpuHATBIE B KBIprbI3cKon
PecniyGmmke oco6bie (hOpMbI BBIPRXKEHHS U 3aKPETICHUS JEHCTBYIONIUX MPABOBBIX
HOpPM KakK [PUKAa30B CyBEpEHa, MPUAAIONIME OSTUM [paBWIaM CBOICTBa
00111€00513aTEIbHOCTH U TAPaHTUPOBAHHOCTH.

4. Keipreizckasg PecnyOnmmka Kak caMOCTOSITEIbHAs CyBEpEHHash BIACTb
oOnafaeT psIOM BO3MOXKHOCTEHM i omnpenesieHus (HopMaibHO-IOPUINYECKUX
HMCTOYHUKOB TpaBa. MHBIMU clloBaMH, OHa CIOCOOHA CO3/1aBaTh CIEIHUAIbHBIC
Oprasbl, TO €CTh HOPMOTBOPYECKUX OPTaHOB (JIOJDKHOCTHBIX JIUIL), JEATEIHbHOCTD
KOTOPBIX HallpaBJieHAa UMEHHO Ha CO3/IaHUE IIPABOBBIX HOPM.

5. OCHOBHBIM HMCTOYHUKOM KBIPTBI3CKOTO IpaBa SBJSIETCS HOPMATHUBHBIN
MPaBOBOM aKT, KOTOPBIH, MPEXkKIAE BCETO MPEJCTABISET COOOM TEKCT, COACPKAIIHIA
uH(MOpMAIUIO O MIOBEICHUU Ipak/iaH Ha Tepputopun Keipreizckoit PeciyOimku.

6. [IlpaBoBoii 0ObIYalf - 3TO MOMYYHBIIMNA OQUIIMATHHYIO TO3UTHUBALIUIO
coluaibHbIi 00bryail. ConuanbHbIi (HEIOpUIUYECKuit) o0bI4ail - 3T0 0ObEKTUBHO
CJIOUBILIEECS, MHOTOKPATHO MCIOJIb3YIOLIEECs MTPABUJIO MMOBEICHUS.

7. IToMmrmo TOTO, OOBEKTUBHOE MPABO, KaK U3BECTHO, MPOSIBISIETCS B hopme
HE TOJbKO KOPUAMYECKUX HOPM, HO M HHBIX BO3MOXHBIX ()OPM BHEIIHETO
BBIpQXKEHHUS TIpaBa - MPABOBBIX OOBIUAEB, CYJAEOHOTO TMpeEle/eHTa, CyaeOHON
MPaKTUKH U T.A. YTO Kacaercs CyneOHOM MPaKTHUKU WK CyAeOHOTrO MpereeHTa,
TO €CTh NPU3HAHME HMCTOYHUKAMM IpaBa pEIIAECTCS HEOAHO3HAYHO. JlaHHBIMI
BOIPOC KakK ObLJI, TAK U OCTACTCS CIIOPHBIM;

8. Cnenyromnuii BUJ MCTOYHUKOB MpPaBa — HOPMATUBHBIN 10T0BOp. OTinune
HOPMATUBHOTO JOTOBOpPA OT MHBIX (hOPMATbHO-IOPUINIECKUX UCTOUHUKOB IpaBa
CBOAMTCS K clenyroueMy. B HOpMaTtuBHOM JOroBOpe ToCyAapCTBO JOBEPSIET
co3JaThb paHee HEU3BECTHOE IOPUAMYECKOE TMPaBUJIO JBYM OTIEIbHBIM
WHIUBUYyAJIbHBIM JINOO KOJUIEKTUBHBIM CyOBbEKTaM IpaBa WK Oojiee B TOM Mepe,
B Kakod OHM JOCTUTHYT corjlacus. B ocTanbHbIX ke (popManbHO-IOPUINYECKHUX
MCTOYHHKAX MpaBa TaKoe JI0BEPUE OKA3bIBACTCA JIUIIb OJTHOMY M3 OTMEUYEHHBIX B
3akone Keipreickoit  PecnyOnmuku  «O  HOpMAaTHUBHBIX — TPaBOBBIX — aKTax
Keipreizckoit  PecnyOmukuy  AoKHOCTHBIX Uil (cT. 5). TakuM oOpasowm,
HOPMATUBHBIM JIOTOBOpP TMPEJCTABISIET COOOM corjameHue 00 YCTaHOBJICHUU
HOBBIX IPABOBBIX HOPM, COCTOSIBIIEECS BCIEJICTBHE TOCTHUKEHHUSI B ATUX LEJSIX
CAMHOTO MHEHHUS HECKOJbKUX CyOBEKTOB, O0JaNaoNMX MPaBOTBOPUYECKUMHU
nosiHoMounsiMu.  [Ipusnanasie  Kbipreizckoii  PecryOnukoit  MexayHapo HbBIE
MPaBOBBIE AKTHI, OyIydd COCTABHOM YaCThIO €r0 MPaBOBOW CHUCTEMBI CIEIyeT
paccMaTpuBaTh B Kau€CTBE HETPAJUIIMOHHBIX, MPOU3BOAHBIX UCTOYHUKOB IpaBa,

HCIIOJIb30BAHUC KOTOPLBIX B KA4YCCTBC CPCACTB IMMPABOBOI0 PCryJIMPOBAHUA JOJIKHO
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OCyHICCTBJATBCA B CTPOIOM COOTBCTCTBHH C HeﬁCTBYIOIHHM KBIPTBI3CKUM
3aKOHOOAaTCIbCTBOM.

INPAKTUYECKHME PEKOMEHJALIMN

1. Cnegyer OTMETUTH, UTO BBHJy MHOTO3HAaYHOCTH MCTOYHUKOB TEPMHUHA U
MOHATUS ~ «HUCTOYHHUK»,  IIEJECO00pa3sHO  PYKOBOJCTBOBATHCS  TOHSITHEM
«popMaTbHO-FOPUANYECKHN HUCTOYHUK mpaBay. [loa ¢opMambHO-IOPUANICCKUMU
WCTOYHUKAMHU TpaBa TOHUMAIOTCA (OPMBI BHEIIHETO BBIpaKeHUsS Tpasa. [lpu
TaKOM TIOJXOJ€ TIOHATHS «HUCTOYHHK TpaBay U «dopma mpaBay OyayT
UJICHTUYHBIMU;

2. HeoOXoauMoO TMOAYEpPKHYTh, YTO CyBEpEHHAash BIJIACTH B COCTOSHHUH
KOHCTaTUPOBAaTh HaJIMYME IOPUIUYECKUX TMpaBWw B OObYAsSX, a TaKke B
noroBopax. CrenyeT BBIIACIATh, BO-TIEPBBIX, T€ (OPMBI IpaBa, KOTOPHIC
YCTaHABJIMBAIOTCS HEMOCPEICTBEHHO CYBEPEHOM. JTO HOPMATHBHBIE IPABOBBIC
aKThI (3aKOHBI U TI0JI3aKOHHBIE aKThl); BO-BTOPHIX, (hOpMaIbHbIE HCTOYHHUKH TIPaBa,
KOTOpble (OPMYIUPYIOTCS JIPYTUMHU CYOBEKTaMH, NPHOOpETAIoNINe CHIIy W
0053aTEIBHOCTh € JOOPOBOJBLHOTO M MOJYAJIUBOTO COTJIACHUS TOCyJapcTBa
(mpaBoBbIE€ 00BIYaK, HOPMATUBHBIE IOTOBOPBI, FOPUIUIECKUN MTPEIEICHT).

3. COBOKYNMHOCTh HOPMATHBHBIX AaKTOB, JCHCTBYIOIIMX B Mpejenax
rocygapctBeHHOM topucaukuuu Keipreizckoil PecryOnnku, oOpasyeT cucreMy ee
HAallMOHAJIBHOTO 3aKOHOJATeNbcTBA. (CHCTEMa HOPMATHBHBIX IIPABOBBIX AKTOB
Keipreizckoit PecnyOiauku mocTpoeHa B COOTBETCTBUM C YHUTApHOU (Qopmoi
rOCyJapCTBEHHOTO yCTpoMcTBa coBpemMeHHOro Ksipreizcrana. Bce HopMmaTtuBHBIE
MIPaBOBBIEC AKThI HAXOJATCS B CTPOTOM COOTHOIIEHUH MEXY COOOIA.

4. B cimydae 3aKOHOJATENBHOTO BBIPAXKEHHUS], TO €CTh CAHKIIMOHUPOBAHHUSI CO
CTOPOHBI TOCYAAPCTBO COIMAIBHBIA OObIYail MPUOOpPETAET MPaBOBOE KAYECTBO H
CTaHOBUTCS (pOpMOI (MCTOYHMKOM) TMO3WTHUBHOIO TpaBa — IMPABOBBIM OOBIYAEM
(0ObIuHBIM TIpaBOM). TpaguIuu, TOpPXKECTBA W OOPSANbI, KaK HCTOYHUKH IMpaBa
Koipreizcrana monyuunau oduianbHoe OGOpPMIICHHE B paMKaxX OTIAEIbHBIX
HOpMax TipaBa. B rocynapcte TopxecTtBa (AHM He3aBHUcHMMOCTH, KoHCTUTYIIMU 1
T.1.), UICTOpUYECKHE TOopKecTBa (mpa3aHuK Hoopy3) u MycCylibMaHCKUE TOPKECTBA
(Pamazan, Kypb6an aiitr, Opo3o alT) OTHOCATCA K YHCIY O(HIMAIBHBIX,
rOCyJapCTBEHHO-TIPU3HAHHBIX  TOpKecTB.  OpraHuzanvss W IPOBEICHHUE
IPpaKIaHCKUX, TOUHEE UICKOHHO TOCYIapCTBEHHBIX TOpkecTB (/[H1M He3aBUCUMOCTH
rocyaapctBa, KOHCTUTYLIMM) OCYIIECTBISIETCS HA OCHOBE COOTBETCTBYIOLIUX
HOPMATUBHBIX TMPABOBBIX aKTOB. TOpKEeCTBa HCTOPHUUYECKOIO  XapakTepa
(npa3anvku  Hoopy3) oTMmMewaroTcs € y4eTOM HCTOPUYECKH — CIOXKUBILUXCS
Tpaauiui. O4eBUIHO, YTO TIPU UX MPOBEACHUM MIUPOKO UCIOIB3YIOTCS HAPOIHBIC
Tpaaunuu 1 oObrdan. Penurno3nsie TopxkecTBa (mpa3aauku Pamasan, KypOan air,
Opo30 aliT) CBA3aHbl C HOpPMaMU U TPAAUIUSMH UCIIama;

5. MecTto cynebHOro mpeneieHTa MPUMEHUTENbHO K IMPaBOBOM cHUCTEME
Koipreizckoit PecniyOnukn TakoBO: Ha TEOPETUYECKOM YPOBHE (MMEETCS B BUY
IOpUIMYECKas HayKa peclyOJMKH) BOOPOC O CyAeOHOM TMpeleAeHTe Kak

HCTOYHHUKC TIIpaBa, C OHHOﬁ CTOPOHBI, HCCJICAOBAH HCAOCTATOYHO, Ha
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HOPMAaTUBHOM YPOBHE OTCYTCTBYIOT INPABOBbIE OCHOBBI NpPU3HAHHS CYIEOHOTO
npelesieHTa B KayecTBE MCTOYHMKA IMpaBa; aHalIu3 CyJIeOHOM MpaKTHUKH
pecnyOJIMKY CBUIETENBCTBYET O TOM, YTO BO BCEX CIydasX CyJbl pElIaloT Jiefia Ha
OCHOBE 3aKOHOB; MPOBEJCHHBIN ONPOC Cpelln Cylel MoKa3all, YTO OHU HE OTJA0T
NPEANOYTEeHUs TAaKOMY MCTOYHUKY TMpaBa, KakK CyAeOHbIH TMpeueneHT WU
cyleOHasi TpPaKTUKA. YUHUTHIBasE KOHCTUTYLMOHHOE MPU3HAHUE HE3aBUCUMOCTH
CylleOHOM BJIACTH KaK BETBH I'OCYJapCTBEHHOW BIIACTH, LIENU CYyIeOHO-IPaBOBOM
pebopmbl B cdepe obOecrmedeHHs CaMOCTOATEIHLHOCTH CyAeOHOW BIAcTH U
UMIEPATUBHOCTH CY/ICOHBIX aKTOB, MPAKTUKY (HOPMHUPOBAHUS MPABOBBIX MO3UIHIA
KOHCTUTYITMOHHON ManaThl PeCyOINKY, a TaKKe BCTPEUAIOIINECS B JIUTEpaType
IPU3BIBBI B TMOJIb3Y CYJAEOHON MPAKTUKH MOKHO KOHCTAaTHPOBATh, YTO BOMPOC O
NPU3HAHUU CYJeOHOW NPAKTUKH KaK MCTOYHMKA mpaBa KeIprei3ctaHa IoJpKHA
pemiatbcss MO Mepe  YriayOJIeHUsT — aKaJeMUYeCKHMX  pa3paboOTOK U
COBEpIICHCTBOBAHUS CYJ€OHOM MPAaKTUKH;

6. B uepapxuueckoil cucreMe MCTOYHHKOB IpaBa HOPMAaTUBHBIE JOTOBOpa
3aHMMAKOT  HWXKECTOAIIEE II0 OTHOWIEHWID K  BHYTPHUIOCYJIAapCTBEHHBIM
HOPMATHBHBIM IIPABOBBIM aKTaM ITOJIO’KEHUE U 3a OCHOBY MX PEAIU3aLMHU JOJIKEH
ObITh B3AT MNPUHIUI HE MPOTHBOPEUMS 3aKPEIUICHHBIX B HHUX IOJOXEHHUM
TpeOOBaHUAM U MPUHIUIIAM BHYTPUKBIPIBI3CKOTO 3aKOHOJATENbCTBA. B 1enom, B
YCIIOBHSIX YCUJIEHHUS 3HAYEHHS U POJIM JOTOBOPHOTO PETYIMPOBAHUS MOCTEIIEHHO
OyZeT MOBBINIATHCS U CTATyC HOPMATHBHOrO A0roBopa. COOTBETCTBEHHO OYIET
YCWJIMBATHCS 3HAUEHWE HOPMATUBHOT'O JIOrOBOpa KaK UICTOYHUKA MPaBa.

Takum 00pa3oM, B HACTOsIIEE BpeMs B KBIPTBI3CKOM IPABE CYIIECTBYET
cucteMa (HOpMaNbHO-IOPUIUUYECKUX HCTOYHHUKOB IpaBa, BKIOYAOIIas B ceOs
paBOBOM OObIYall, HOPMATUBHBIM JOTOBOP M HOPMATUBHBIA MPaBOBOM aKT.
OcHoBaHus JUIsl IPU3HAHUS B KauecTBE (POPMaJIbHBIX UCTOYHUKOB COBPEMEHHOTO
OTEYECTBEHHOI'O TpaBa CyJAeOHOr0 NpPEUeNeHT U IOPUAWYECKON JOKTPUHBI
OTCYTCTBYIOT.

Ha 6a3ze HOBOro 3HaHWs, MOJYYEHHOIO B UTOr€ MPOBEJEHHOIO H3yYEHHUS
(bopMaIbHO-IOPUINYECKUX UCTOUHUKOB IpaBa, OTMETHM, YTO, O€3yCIOBHO, TEOPHUS
UCTOYHUKOB IpaBa HY)KJIaeTcsi B Oosiee JNeTalbHOM M3YyYEHUM W JajbHEWIIei
pa3zpaboTKe, HpUUEM B HHTEpecax HE TOJBKO HAyKH, HO M MpPaKTUKU
pedopMUpPOBaHUS UM  COBEPIICHCTBOBAHUS TOCYJApPCTBEHHBIX U  IPaBOBBIX
WHCTUTYTOB COBpeMeHHOTO KbIprei3crana.

CHUCOK ONMYBJIUKOBAHHBIX PABOT IO TEME
JTUCCEPTALIUU

|. Cmamovu, onybaukoeanuvie 6 6e0YWUX PEYEHIUPYEMbIX  HAYYHbIX
JHCYPHANAX U U30AHUAX, peKOMeHO08aHHblX BAK:

1. Taraes, M. K. KoHcTUTynuss ¥ KOHCTUTYLIMOHHBIE 3aKOHBI B CHUCTEME
(bopMabHO-IOPUINYECKUX HCTOUHUKOB mpaBa Keipreizckoit Pecriyomuku [Tekct] /
M. K. Taraes // Bectauk Cankr-IletepOyprckoro yauepcurera MBJl Poccun. —
2013. — Ne 4 (60). — C. 57-61;
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2. Taraes, M. K. [IpoGiemMa UCTOYHHKOB MpaBa B KOHTEKCTE €CTECTBEHHO-
NPaBOBBIX TEOPUH M KOHICMIUK IOpUaUUecKkoro mosutuBu3ma [Tekcr] /
M. K. Taraes // Bectauk Kboipreizcko-Poccuiickoro CiaBsHCKOTO YHUBEPCUTETA. —
bumxkek, — 2014. -T. 14, — Ne 12. — C. 113-122

3. Tarae, M. K. OO0 0COOEHHOCTSIX HOPMATHUBHOTO PETyJIUPOBAHUS
OOIIIECTBEHHBIX OTHOIIEHHM B MOJMUTUKO-TIPaBOBOM cucteMe KoIprei3ckoit
PecnyOmuku [Texct] / M. K. Taraes // Bectuuk Kanuuaurpaackoro duanana
Cankr-IletepOyprckoro yHuBepcurera MBJI Poccun. — 2014. — Ne 2 (36). —
C. 102-105.

4, Taraes, M. K. VcTtounukn mpaBa «B y3KOM CMBIC/IE» Kak (pOpMBI MpaBa
[Texct] / M. K. TaraeB // Bectauk Axanemun MBJI Keipreizckoit PecyOmmkn. —
bumkexk, — 2012. — Ne 3. — C. 162-164.

5. Taraes, M. K. Mcrtounuku (opmbl) mpaBa: HNOHITHE M COOTHOLIEHUE
[Texct] / M. K. Taraes // IIpaBo u nonmmtuka. bumikek, 2012. Ne 2. C. 24-28.

6. Taraes, M. K.  «McTtouynuk mpaBa»: IUTIOpaIu3M  MOAXOAOB K
onpenenennto nepununun [Texcr] / M. K. Taraes // IlpaBo u moinutwka. —
bumkek, — 2012, — Ne 3. — C. 322-325.

7. Taraes, M. K. K Bompocy o mpuzHaHum CyJaeOHOr0 Tpele/ieHTa
UCTOYHHUKOM TIpaBa B MpaBoBoi cucteme Kwipreisckoit PecnyOmuku [Texcer] /
M. K. Taraes // Bectnuk Axagemun MBJI Ksipreizckoit PecniyOnuku. — buikek, —
2014. — Ne 2. — C. 135-138.

8. Taraes, M. K. HopmaTuBHBII TpaBOBOM aKT — HOPMAaTHBHas OCHOBA
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IV mexnynaponnoit HayuHo-nipakTuueckoit koHndepenuu. Y. . — CI16.: U3a-Bo
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Taraes Mupnan Konypouutun 12.00.01 — yKyKTyH KaHa MaMJIeKeTTHH
TApPbIXbI 7KAHA TEOPHUACHI; YKYK KaHA MaMJIeKeT ’KOHYH/10 OKYYJIap/blH TAPbIXbI
agucTUrd OOKHYA OPUINKA WIMMICPHHUH KAHIMIATBI OKYMYIUTYYJYK
aapaxacbin u3aeHyyre «Kuiproi3 PecryOnMKachlHBIH YKYKTYK CHCTEMAaCBhIHIATbI
dbopManayy-1opuANKaIbIK YKYKTYH OyJIaKTaphl» TeMAaChIHAATbI JUCCEPTAIHACHIHA

PE3IOME

Hermsru ce3nep: ykyk Oynakrtapsl, (GopMalAyy-IOpUIUKAIBIK YKYKTYK
OynakTapel, YKYK (popMachl, YeHEMIUK YKYKTYK aKT, YKYKTYK Yypr-aJaaT, YeHEeMIUK
KEJIMIINM, YKYKTYK MpELeeHT.

JuccepTanusiibIKk M3HII060HYH 00bEKTHCH OOJIyI, YKYKTYH OyJIaKTapblHBIH
ap KaHjaaid TYpJepYH KaTToo MPOILECCUHJE Maiia 00JroH KOOMAYK MaMUJIeNIep/IuH,
omoH0i ane Keipreiz PecnyOiuKachlHBIH YKYK TYTYMyHAAa pPacMUN YKYKTYK
OyJakTapbIH Naiaa O0NMyLIyHYH, TapbIXblii O©HYT'YLIYHYH ’KaHa y4qypJarsl a0aJbIHbIH
JKBIMBIH/BICHI CaHAJIAT.

JuccepranMsjblK HM3WJIA6OHYH MpeaMeTH Ooiiynl  a3bIpKbl  KbIPTbI3
YKYKTapbIHbIH ~ OyJakTapblH  KJIACCU(PUKALMATIOO JKaHAa  MEPaAPXUSIIALITHIPYY
kputepuiinepu, Keiprbiz PecryOnukachlHbIH YKYK TYTYMyHJAArbl pacMHM YKYKTYK
OyJaKTap/blH UILTO6 ©3revesyKTepy caHajar.

JuccepTanMsiHbIH MAKCATBI - y4ypJarsl IOPUAUKAIBIK WIMMIETH YKYKTYK OU
KYTYPTYYHYH ap KaHAall MaMMJIEJIEpUHUH KOHTEKCTUHIE YKYK OyJlaKTapblHbIH
(e€HOMEHOJIOTUSACHIHBIH TEOPUSUIIBIK HETU3IEPUH TaJI00 KaHa aHbIH HaThliKallapblHa
TasiHyy MeHeH, KbIprei3 PecyOinkachiHbIH YKYKTYK TyTYMYHYH CTPYKTYpPaJIbIK >KaHa
(GYHKIMOHANABIK ~Kypasibl KaTapbl YKYKTYK (opManayy YKyK OyiakTapblH
cUCTEMalyy TYLIYHYY 3JEMEHTTEPHH KY36re allbipyy.

JuccepTanusjibIK H3HII00HYH METOI0JOTHSJIBIK HETH3UH JKaJIbl HIUMUI
METOJAOP JKaHa COLUAJIBIK MPOLECCTEPIN KaHA YKYKTYK KOPYHYIUTOPAY WIMMHNA
TAaHBIM-OMITYY TEOPHUSICHIHBIH >XK00050py Ty3ay. OIIOHAOW 3716 TOMOHKY >KEKe-
WIMMHANA METOLAOP MalJallaHbUIAbl: TapbIXUN-YKYKTYK; CaJbIIITBIPMAIYY-YKYKTYK;
TYTYMAYY Taj100; COLIUOJIOTHSIIBIK JKaHa JIOTUKAJIBIK.

AJIBIHTaH KbIHBIHTBIKTAP KaHa KaHbLIBIKTap Kbipre3 PecnyOnnkachiHbIH
IOPUIMKAIIBIK WIIMMHHZE OyJl SMIeK AMCCEPTALMAIBIK MYHO310ry OMpUHYN H3UIIJI00
Oonyn caHajar, aHla YKyK OyJakTapbIHbIH ap TapanTyy TEOPHSUIBIK jKaHa YKYKTYK
KOHIEMIMICH KEITUPWITeH >aHa pacMuil yKyKTyk Oynaktap TyTymy KeIprsi3
PecnyOnuKachlHBIH ~ yKYK  TYTYMyHYH  @XKbIparblC  CTPYKTypajlblK  JKaHa
(YHKIIMOHAJIBIK 3JIEMEHTH KaTapbl HETM3AEITEH.

JluccepTanMsjiblK MIITHH MaTepHANIAPbIHBIH KOJIOHYJIYII JapaKkachl.
W3unneeHyH HaTblibkanapbl YEHEMIUK YKYKTYK AaKTbUIapibl, YEHEMAHMK YKYKTYK
KEeIUIINMIEpAU *aHa Oalika yKyK OyJakTapblH, ajapJblH TYTYMyH OPKYHIOTYY
OOIOHYa CYHYIITApAbl UIITEN YbITyyJa Nainanyy Oomylry MYMKYH; OwiuMm Oepyy
MEKEMEJIEpUHUH  IOpUIUKAIBIK  (PaKyJIbTETTEpUHIIE MaMJIeKeT KaHa  YKYK
TEOPUACBIHBIH KypPCYH OKYTYYyZa; YKyK OyJaKkTapblH aHJaH apbl M3WIe© MEHEH
U3WJ1/166 UIIHH]IE.

KosnoHyy Tapmarsl: MaMJIEeKeT jkaHa YKyK TEOPHSCHI, YKYKTYK OMIIUM Oepyy;
Kbipre3 PecryOnukachIHbIH Mblii3aMIapbIH UIITEI YBITYY jKaHa MOJEPHU3ALUIIOO.
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PE3IOME

Ha auccepTauuoHHoe uccienoBanue Taraesa Mupaana KonypoBuua Ha
TeMy: «@OopMaTbHO-IOPUAUYECKHE MCTOYHHKH NPaBa B NMPaBOBOl cHCTeMe
Ksipreizckoii Pecny0simkm» Ha COHMCKaHME YYEHOM CTENEHM KaHJWJaTa
opuanueckux Hayk 1o crenranbHocTH 12.00.01 — Teopust m uctopus mnpaBa u
rocyJ1apCTBa; UCTOPHUS YUEHHM O MPABE U TOCYAAPCTBE.

KiloueBble cjoBa: WCTOYHUKH TIpaBa, (PopMaIbHO-FOPHINUECKHEC
UCTOYHHUKM TIpaBa, popma mpaBa, HOpPMATUBHBIN MPAaBOBOW aKT, MPaBOBOM 0ObIUai,
HOPMAaTUBHBIN TOTOBOP, FOPUIUYECKUN ITPELEACHT.

O0beKTOM JUCCEPTAIIMOHHOTO MCCJIEOBAHUSA SIBIISIOTCS COBOKYIHOCTH
OOIIECTBEHHBIX OTHOIICHUW, BOZHUKAIONIUX B MpoIiecce OPOpMIICHUS Pa3TMIHbBIX
BHUJIOB UCTOYHHMKOB MPaBa.

IIpeaMeTomM aHMCCEPTALMOHHOIO HCCJIEIOBAHMS BBICTYNIAIOT KPUTEPUU
KIaccuukanum M HepapXu3alid HUCTOYHUKOB COBPEMEHHOTO KBIPTBI3CKOTO
mpaBa, OCOOCHHOCTU JEUCTBHUS (POPMaTIbHO-IOPUAMYECKUX HCTOYHUKOB IpaBa B
npaBoBoii cucreme Koiproizckoit PecriyOnuku.

Heabo auccepTanMOHHON PadOThHI SBISETCA AHAIN3 TEOPETUUYECKUX
OCHOB (hEHOMEHOJIOTMM MCTOYHUKOB IpaBa B KOHTEKCTE Pa3IUYHBIX MOAXOIOB K
[IPABOIIOHUMAHUIO B COBPEMEHHOM IOPUAMYECKON HAyKE U IIPOBEICHUU II0 €r0
pe3yapTaraM d3JIEMEHTOB CHUCTEMHOTO TMOHUMaHUS (HOpMaIbHO-IOPUIUYECKUX
HMCTOYHUKOB MpaBa KaK CTPYKTYPHO-(YHKIIMOHAJIHLHOTO WHCTPYMEHTa IPaBOBOM
cuctembl Keipreizckoit PecryOnuku.

MeToabl UcCCIeA0BAHUA: OOIICHAYYHBIE METOJbI U TOJIOKEHHUS TEOpUU
HAYyYHOIO TO3HAHUS COILMAJbHBIX MPOILECCOB W TMPABOBBIX SBICHUW, a TAKKE
YaCTHO-HAyYHBIE  METOABI:  HCTOPHKO-TIPABOBOM;  CPaBHUTEIBHO-TIPABOBOIA;
CHUCTEMHOI'O aHAJIN3a; COLIMOJIOTUYECKUMN U JIOTUYECKUM.

Hayuynasi HOBM3HA HCCJIeIOBAHMS 3aKIFOYACTCsI B TOM, 4YTO BIEPBBIC
YPOBHE JMCCEPTANMOHHON pabOThl TMPOBEJACHO KOMILUIEKCHOE HCCIIECIOBAHUE
TEOPETUKO-TIPABOBON KOHIIEMIIMM HMCTOYHUKOB TpaBa M OOOCHOBaHa CHCTEMa
bopMalbHO-IOPUANYECKUX MCTOYHUKOB TMpaBa KaK HEOThEMJIEMBIH CTPYKTYpPHO-
(GyHKIIMOHATBHBIN 3JIEMEHT MpaBoBOi cucTeMbl Kbipreizckoi PecryOnuku.

CreneHb MHCHOJb30BAHUSI MATEPHAJIOB [UCCEPTAIIMOHHON PadOTHI.
Pe3ynbTaThl TPOBEACHHOIO UCCIAEAOBAHUS MOTYT OBITh IOJIE3HBIMH IPHU
pa3paboTKe pEeKOMEHJAIUA 10 COBEPIICHCTBOBAHUIO HOPMATUBHO-TIPABOBBIX
aKTOB, HOPMAaTHBHBIX JOTOBOPOB M JPYTMX HWCTOYHUKOB IpPaBa, UX CHUCTEMBI; B
npenojgaBaHuM Kypca TEOpUH TOCyAapCcTBa U MpaBa Ha I0pUINYecKuX (akyabTeTax
y4eOHBIX 3aBEJICHUM; B HAy4YHO-MCCIICIOBATEIILCKOM paboTe Mpu JajbHEHUIeM
M3y4YE€HUU UCTOYHUKOB IpaBa.

Ob6snacTh mnNpUMeHEHHsA: TEOopus TOCyJapcTBa U MpaBa, IPaBOBOE
oOpa3zoBaHue; pa3padoTka W MOJEPHHM3AIUA 3aKOHOJATeIhCcTBa KBIPTBI3CKOM
PecryOmmku.
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RESUME

on dissertation research Tagaev Mirlan Konurovich on the topic: "Formal
legal sources of law in the legal system of the Kyrgyz Republic™ for the degree
of candidate of legal Sciences in the specialty 12.00.01- theory and history of law
and the state; history of the teachings of law and the state.

Key words: sources of law, formal legal sources of law, form of law,
normative legal act, legal custom, normative contract, legal precedent.

The object of the dissertation research is a set of social relations that arise
in the process of registration of various types of sources of law.

The subject of the dissertation research is the criteria for classification and
hierarchy of sources of modern Kyrgyz law, the peculiarities of the operation of
formal legal sources of law in the legal system of the Kyrgyz Republic.

The purpose of the dissertation is to analyze the theoretical foundations of
the phenomenology of sources of law in the context of various approaches to legal
understanding in modern legal science and to conduct elements of a systematic
understanding of formal legal sources of law as a structural and functional tool of
the legal system of the Kyrgyz Republic based on its results.

Research methods: General scientific methods and provisions of the theory
of scientific knowledge of social processes and legal phenomena, as well as private
scientific methods: historical and legal; comparative legal; system analysis;
sociological and logical.

Scientific novelty of the research lies in the fact that the first level of the
thesis conducted a comprehensive study of theoretical and legal concepts sources
of law and justified a system of formal-legal sources of law as an essential
structural and functional element of the legal system of the Kyrgyz Republic.

The degree of use of the materials of the dissertation work. The results of
the research can be useful in developing recommendations for improving
normative legal acts, normative agreements and other sources of law, their system;
in teaching the course of theory of state and law at law faculties of educational
institutions; in research work in the further study of sources of law.

Field of application: theory of state and law, legal education; development
and modernization of legislation of the Kyrgyz Republic.
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